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The Pnrvince of Jurisprudmct Determined (1.832) (cited hereafter as 
PfD) is a classic of nineteenth-century English jurisprudence. It 
has been read by generations of students and left art indelible 
impression upon some of them. The bonk itself contains most, 
though not all, of the core of John Austin’s legal philosophy (the 
rest of it may be found in his posthumously published Lectures 
on Jurisprudence {LJ)). Although his work did not become widely 
known until the 1860s, some of his ideas eventually had a pro¬ 
found impact on the study of legal theory in England. Moreover, 
Austin exerted an influence in many other parts of the world, 
including the United States. Such leading American jurists as 
Justice Holmes (1841-1935) and J. C. Gray (1839-1915) knew 
their Austin and adopted some of his ideas. If he has often been 
ignored or rejected in the twentieth century, the situation changed 
dramatically in the 1980s (Morison, John Austin; Hamburger, 
Troubled Lives; Rumble, Thought: Moles, Definition and Rule). In 
any event the PJD is not a narrow, legalistic treatise intended 
only for students of jurisprudence. Instead, .Austin designed it so 
that ‘any reflecting reader, of any condition or station, may . . . 
understand it’ {PJD: xx). He reasoned that ‘the nature or essence 
of law, and .. . morality, are of general importance and interest’ 
{PJD: xix—xx). The same is true of many of the other issues 
discussed in his book, the only one that he published in his 
lifetime. 
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I 

Ausdn was bom on 3 March 1790, the eldest of the five sons 
and two daughters of Jonathan and Anne Austin. Jonathan Austin 
was a Suffolk miller and com merchant who became wealthy 
during the Napoleonic wars. Anne Austin was apparently a deeply 
religious person with a strong ‘tinge of melancholy* (Ross, Three 
Generations of English Women', 88), a trait shared by her eldest 
son. Knowledge of his childhood is sparse, but he enlisted in the 
army shortly before his seventeenth birthday. He resigned his 
commission in 1812 after serving in both Sicily and Malta. 

Legal education in its modem form, or anything close to it, 
did not exist when Austin began the study of law in 1814. Instead, 
the student was ‘obliged to get his knowledge of law by means 
of undirected reading and discussion, and by attendance in cham¬ 
bers, in a law office, or in the courts’ (Holdsworth, History of 
English Ldn>\ 77). Although not much is known about how Austin 
acquired his legal knowledge, he evidently developed as a student 
the intention ‘to study and elucidate the principles of Law’ (Ross, 
Fourth Generation: 73). His experience as an apprentice to an 
equity draftsman may also have affected his literary style. At least, 
he wrote to his fiancee in 1817 that he would ‘hardly venture on 
sending a letter of much purpose, even to you, unless it be 
laboured with the accuracy and circumspection which are requisite 
in a deed of conveyance’ {Lf : 4). 

Austin was called to the Bar in rSiS. The following year he 
married Sarah Taylor, a remarkable person in her own right. She 
not only became her husband’s main prop, comforter, and literary 
agent (of sorts), but developed a career of her own as a reviewer 
and translator (Hamburger, Troubled Lives). Since John Austin’s 
income for most of their married life was small, Sarah’s earnings 
w'ere important for their support (their daughter Lucie was bom 
in 1821). The Austins moved to London shortly after their mar¬ 
riage and became neighbours of Jeremy Bentham and James Mill. 
Bentham was the intellectual leader of the utilitarians and no one 
did more than Mill to spread the gospel. Austin’s friendship with 
them thus placed him at the heart of a vital reform movement. 
His relationship to it helps to explain his large intellectual debt 
to Bentham. To be sure, Hobbes, Locke, and others also cast a 
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shadow over the FJD. Moreover, .Austin was no slavish follower 
of Bentham and criticized many of his ideas. Then, too, political 
differences beti^een the two men developed and multiplied in the 
course of time. Nevertheless, Bentham probably had a heavier 
impact upon Austin’s ethical and legal philosophy than any other 
person. 

The prospects for Austin as a barrister appeared to be bright, 
a judgement evidently shared by a number of his contemporaries. 
His name appeared on the Law List in 1819 and 1824 as an 
equity draftsman. Although little is known about his experiences 
at the Bar, he evidently held only one brief {Hamburger, Troubled 
Lives'. 29). He became so discouraged that in 1835 he quit the 
practice of law\ One year later he was appointed to the Chair in 
Jurisprudence and the Law of Nations at the newly founded 
Universit}' of London. Its purposes included creating opportunities 
for the study of subjects neglected at Oxford or Cambridge, one 
of which was law, 

Austin devoted much of the next two or three years to the 
preparation of his lectures. The task was difheutt and to facilitate 
it he and his wife took up residence in Bonn for part of 1827 
and 1828. The atmosphere of this German university^ town was 
very congenial to them and they apparently thrived in it. Although 
the impact of the ‘German connection’ is subject to different 
interpretations, it w^as significant. Austin’s disposition became less 
‘militant and polemic’, while his ‘view's of life’ underw'Cnt a ‘very 
perceptible change’ (Mill, Autobiography. 185). This period culmi¬ 
nated in a retreat from much of his earlier political radicalism, 
the first major stage in the evolution of his political consemtism. 
Aside from this, he increased his knowledge of Roman law, the 
study of which w'as undergoing an ‘explosion of interest’ (Whitman, 
Legacy of Romm Lan>i 85). Finally, his exposure to German juris¬ 
prudence reinforced his drive for the systematization and classifi¬ 
cation of law', 

Austin was scheduled to begin his course in November 1828. 
He was unable to complete the preparation of his lectures, how¬ 
ever, and received permission to postpone them for a year. He 
justified the postponement on two grounds, one of which w'as a 
recurrence of his periodic bouts of ill-health. He was subject 
throughout his life to severe ‘feverish attacks' {Lf. 4), the symp- 
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toms of which were ven similar to migraine headaches. He also 
quite justifiably complained that he had no model for his innosative 
attempts to expound the ‘principles of Jurisprudence' (I .etter to 
Leonard Horner 1828). In any case he eventually surmounted 
these obstacles and began lecturing in November 1829. Enrolment 
in the class was large and impressive (Mill, ‘Austin on Jurispru¬ 
dence’: 175). It included John Stuart Mill, who had been tutored 
by Austin in Roman law and took his course more tlvan once. 
No marc than six or seven students enrolled, however, in the 
subsequent three offerings of the course, Austin became very 
discouraged by this response and stopped teaching the class in 
1833. When he taught a course on jurisprudence at the Inner 
Temple in 1834, it too suffered from low enrolment and was 
discontinued. 

Various factors contributed to the unpopularity oi Austin's 
courses. They include the small enrolment overall at the University^ 
of London, the primitive state of legal education, the highly 
abstract character of tlic courses, and hts limitations as a teacher. 
Flis introductory' lecture was off-purting, his subsequent lectures 
tended to be repetitive, and they were complerely written out and 
read. Whatever the reasons for it, the significance of the ‘failure* 
of his courses is difficult to exaggerate. At the outset, it convinced 
him that he had to resign his Chair, which be did in 1835. His 
resignation was the Teal and irremediable calamity of his life - 
the blow from which he never recovered' 9). Moreover, he 
became convinced that he had no future in the classroom and 
never taught again. The unpopularity' of his courses also contrib¬ 
uted to the writer's block on legal philosophy that he developed 
after the publication of the PJD in 1832, Although he subsequently 
contemplated a mucli more ambitious tome on general jurispru¬ 
dence and ethics, it never left the drawing board. He also refused 
to permit even the reprinting of the PJD, which he was urged 
to do. He was a perfectionist and had evidently detected numerous 
defects in it (what he perceived them to be is unknown). In any 
event he regarded them as sufficiently importam to require a 
complete rewriting of the book {LJ: 15-16). 

A number of AustinN other experiences also contributed to his 
sense of estrangement from his vocation. They include his some¬ 
what slanted perception of the reaction to the PJD, which did 
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not receive the attention that he felt it merited. WTiile the two 
leading journals of the day took no notice of the book, it received 
seven reviews that w'ould have delighted most authors (Rumble, 
‘Nineteenth-Centurv' Perceptions of John Austin’), Moreover, his 
appointment in 1833 to the Criminal Law Commission did not 
turn out well and he resigned in frustration in 1836. 

It is no wonder then that Austin claimed to be born ‘out of 
rime and place’, or that he should have been a ‘schoolman ot 
the tw'elfth century’ - or a German Professor’ {LJ: 12). In any 
case he accomplished relatively little in the final twent>-four \ears 
of his life. They were all too frequently marred by illness, 
depression, social isolation, fits and starts of work, and huge 
W'astes of time. To say this is not to imply that he accomplished 
nothing during these years. In 1836 he was appointed a Royal 
Commissioner to Malta. The other Commissioner was George 
Cornewall Lewis, a former student and great admirer of Austin. 
Their reports covered a wide variety' of subjects, they w'ere of 
unusually high quality, and many of their recommendations w'ere 
accepted. The British government, however, did not give any 
public acknow'ledgement of Austin’s services, which further 
embittered him (Hamburger, Troubled Liieii ti8). He also pub¬ 
lished two long articles while he and his wife lived in Germany 
and France from 1841 to 1848. Moreover, he wrote .4 Plea for 
the Constitution in 1859, eleven years after his return to Lngland. 
The pamphlet expressed his dissatisfaction with various proposals 
for the reform of Parliament, all of which w^ere ‘mischievous’ 
(Austin, Plea for the Constitution-, iii). It also contained a defence 
of the British aristocracy and constitution that would have shocked 
either Bentham or James Mill. 

Austin died on 17 December 1859. His wife subsequently 
characterized his life as one of ‘unbroken disappointment and 
failure’ (Ross, Three Generations of English Women: 373). Although 
this description is not fully accurate, it contains a large element 
of truth. He had very' few clients, he was unable to attract many 
students, and he wrote relatively little. Indeed, Sarah Austin was 
Tar more widely known than her husband during her lifetime’ 
(Hamburger, Troubled Lives: ix). The situation began to change, 
however, shortly after his death. The person most responsible for 
the change w'as his wife. She dedicated the final eight years of 
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her life to the arduous task of editing her husband^s lectures and 
papers on jurisprudence. She published a second edition of the 
PJD in i86i. In 1863 she edited two additional volumes of his 
work, which are invaluable for students of his legal philosophy. 
I'hey discuss numerous matters only alluded to briefly in the 
PJD^ or not mentioned at all, such as ‘judiciary' law, codification, 
and the classification of the corpus juris. Mrs Austin also syn¬ 
thesized into a single essay ±e two introductory lectures in her 
husband’s courses at the University of London and the Inner 
Temple {L^: 1071)* Although she exercised an unusually large 
amount of editorial discretion in constructing the essay, no student 
of John Austin’s philosophy of law can ignore it. 

The reviews of Sarah Austin’s editions were widespread and, 
in general, very favourable. Their publication thus marks the start 
of a process that would transform Austin from a minor figure 
into a dominant force in nineteenth-century British jurisprudence. 
As such, he would exert a vastly stronger influence from the 
grave than he had ever exercised during his life, 

11 

The PJD is a compressed version of the first ten lectures in 
Austin’s course. He designated them ‘lectures’ rather than ‘chap¬ 
ters’ because their ‘st>'le , . . assumes that they are read to an 
audience'. He claimed that changing their mode of expression 
would have required ‘much and profitless labour’ {PJDi vi). This 
is debatable, but the book does reflect more the st^le of a lecture 
than an essay. It also cuts a much wider swathe than the sub¬ 
sequent lectures in Austin’s course. Unlike them, for example, 
the book contains a substantial amount of ethical and political 
theory. Many of the judgements expressed in the PJD are also 
anything but ‘morally, politically, and evaluatively neutral’ (Hart, 
‘Legal Positivism’: 419). This consideration is indeed one reason 
w'hy it is a mistake to interpret the w^ork as simply an essay in 
‘analytical jurisprudence’. Moreover, .Austin never used this term. 
It was ver}-^ much the invention of subsequent nineteenth-century 
British jurists, especially Sir Henry Sumner Maine (Maine, 
Lecturts: 357, 359). 

The term that Austin used to characterize his approach was 
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^general^ or ‘imiversal’ jurisprudence. Although no comprehensive 
explanation of it occurs in the a number of his other writings 
fill part of the gap {LJ: 1071—91; ‘Jurisprudence'; Outline of a 
Course of Lectures). To begin with, he distinguished sharply between 
general and particular jurisprudence. Both focus on positive laws 
as they are rather than as they ought to be, but in very different 
ways. Particular jurisprudence is the exposition of the positive 
laws that actually exist, or have existed, in a particular nation or 
nations* General jurisprudence is the exposition of quite different 
kinds of principles, notions, and distinctions. Some may be found 
in advanced legal systems, but not elsewhere, while others are 
universal. These propositions are not only common to very differ™ 
ent legal orders, but are also ‘essential’, ‘inevitable’, and ‘necessary’ 
(Lf : 32, 58, 1073-4)* "To this extent, general jurisprudence focuses 
upon ‘law as it necessarily is, rather than with law as it ought to 
be; with law as it must be, he it good or had-, rather than with law 
as it must be, if it be good^ {Ljf \ 32), To say this is not to suggest 
that what law ought to be is unimportant, which was most definitely 
not Austin’s position* Rather, it was that this question belongs to 
the science of legislation rather than the science of jurisprudence 
(p* 113)* He also emphasized the ‘numerous’ and ‘indissoluble’ 
ties between the two sciences, which is one of the reasons for 
his lengthy discussion of ethical theory (p, 1:4). In any event he 
claimed that Hobbes expressed well the distinction between par* 
ticular and general jurisprudence. He described his intention in 
the Leviathan as ‘to show, not what is lam here or there, hut what 
h law [Austin’s emphasis]: As Plato, Aristotle, Cicero, and divers 
others have done, without taking upon them the profession of 
the study of the law’ [Lf \ 32), (The quotation from Hobbes is 
slightly inaccurate {see Hobbes, Leviathans 183).) 

Austin’s course was about what is law rather than what is law 
here or there. The principal stated purpose of the portion of it 
included in the PfD was to distinguish positive from other laws* 
Fulfilment of this objective was essential because positive laws 
constitute the raw material, or subject-matter, of jurisprudence. 
Detenninrng the nature of a positive law is, however, no easy 
task* There are several different kinds of laws that resemble or 
are analogous to each other, that share a common name, and 
that are often ‘blended and confounded’ (p* 11). Moreover, the 
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very term ‘Laws’ is large, vague, and ‘extremely ambiguous’ 
(p. 31). Still further, explication of it and other leading expressions 
cannot be achieved by ‘short and disjointed definitions’. Instead, 
what is required is a dissertation that is ‘long, intricate, and 
coherent’ {Ljf: 1076), 

The P^D constitutes precisely this kind of treatise. Many, 
though not by any means all, of the issues that Austin discusses 
in the book are about the meaning of words. It is unlikely that 
he would have devoted so much space to such questions if he had 
regarded them as purely semantic. Rather, he evidently accepted a 
premise that John Stuart Mill articulated veiv’ clearly* Mill not only 
profoundly admired Austin, but wTote highly laudatory^ reviews of 
both of his books (Mill, ‘Austin’s Lectures on Jurisprudence’: 51; 
‘Austin on Jurisprudence’: 165)* Mill interpreted the PjfD as from 
beginning to end the analysis and explanation of the term ‘positive 
law'\ He insisted, however, that the discussion of it ts as ‘far 
from, being . . . merely verbal ... as the inquiry' into the meaning 
of justice’ in Plato’s Repubiic. The meaning of a name lies, after 
all, in ‘the distinctive qualities of the thing named’. They can 
only be found by' close study ‘of the thing itself, and of e%'er\' 
other thing from which it requires to be distinguished’ (Mill, 
‘Austin on Jurisprudence’: 176). 

The PJfD is a ‘close study’ of two kinds of things for which 
the word ‘law-’ is used as the name. One consists of the ‘objects’ 
for which the word is the proper name. The other consists of 
the ‘objects’ to which the word sometimes refers, but improperly. 
WTiether the use of the term is proper or improper depends, 
then, on the nature of the objects to which the name refers. Do 
they have all, or only some, of the ‘qualities composing the essence 
of the class’ (p. 108)? The first lecture is an analysis of the nature 
or essence of a lawy the ‘necessary or essential elements of which 
it is composed’ (p. 117). Austin argued that all genuine laws are 
sub-sets of commands, which are the '^key to the sciences of 
jurisprudence and morals’ (p. 21), command is the signification 
or intimation of a desire by one person or persons, to another 
person or persons. WTiat is signified is that the latter must do, 
or abstain from, an act or course of action. If it is intimated that 
a specific act must be performed or forborne, then the command 
is particular or occasional. If it is signified tliat a course of conduct 
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or class of actions must be performed or forborne, then the 
command is general Only general commands are laws. W^'hat is 
distinctive about a command is not, however, that it is expressed 
in the imperative mood. Rather, it is the actual power and the 
purpose of the comniajider to impose an evil for disregard of his 
or her wishes. If there is no such power or purpose, there is no 
command. Commands thus imply superiority, but only in the 
sense of might, or ‘the power of affecting others with e%il or 
pain, and of forcing them, through fear of that evil, to fashion 
their conduct to one’s wishes’ (p. 30). This evil is a sanction the 
liability to which is tlie essence of legal obligation or duh^ 

The second, ±ird, and fourth lectures discuss, among other 
things, Austin’s ethical theories. The stated basis of them is divine 
law, w'hich constitutes one of the three types of law ‘properly so 
called’. It is also the ultimate measure or test of the ethical value 
of human laws. Their goodness or badness depends upon whether 
they correspond to, or conflict w ith, the law of God. These ideas 
contrast sharply with Bentham’s ethical theories, in which divine 
law^ has no place. Its important role in Austin’s system is very 
similar, however, to the views of the so-called ‘theological utili¬ 
tarians’. They included Archdeacon William Paley, a highly influ¬ 
ential British theologian of the late eighteenth century'. Although 
some of his ideas were criticized strongly by Austin, he fully 
accepted others. 

Austin conceived of the divine law^ as the express or tacit 
commands of God. \Miile some of his general orders may be 
discovered by revelation, others are not expressly revealed. How 
these commands may be discovered is the major issue that Austin 
addresses in his second lecture. The only indices to them that 
he discusses are die moral sense and the principle of general 
utility', which he supported. God’s tacit commands may be inferred 
from calculations and comparisons of the tendencies of alternative 
classes or types of human actions, their ‘probable effects ... on 
the greatest happiness of all’ (p. 41). These tendencies w'ould 
then sene as the basis of rules from which decisions to act could 
be deduced. ‘Our rules would be fashioned on utility; our conduct, 
on our rules’ (p. 49). Still, Austin did not advocate an unqualified 
form of rule-utilitarianism. Rather, he took the position that 
exceptions to rules may occasionally be justified. In unusual situ- 
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ations the effects of departing from a rule might he better than 
the effects of adhering to it. In such cases we must discard the 
rule and decide how to act by applying the principle of general 
utility to the situation. He illustrated the point with a brief 
discussion of the rule of obedience to established governments. 
Although adherence to it is in general desirable, the social benefits 
of resistance to a bad government might outweigh the costs. 
Whether the one is likely to outweigh the other can only be 
determined by calculating specific consequences. {For a very dif¬ 
ferent^ conscience-based, theory of resistance roughly contempor¬ 
aneous widi Austin’s, see Thoreau, Rrform Papen: 63-90.) 

Austin’s opinion was that in the vast majority of cases our 
conduct should be based upon rules. This position raises the 
question of how we are to know the rules which wc are bound 
to observe. This issue is the major focus of the third lecture. 
Although it could be argued chat each person should attempt to 
learn the rules on his or her own, this was not Austin’s %iew. 
He argued that the classes of human acrion are too numerous 
for any single person to comprehend their respective tendencies. 
Besides this, ‘the many’ are too preoccupied with earning a living 
to become eseperts in the science of ethics. Unfortunately, in the 
present state of society no trustworthy authority' exists to which 
the bulk of mankind can defer. Rather, there are a varietv' of 
authorities, each of which has its own particular interests. As a 
result, there is not that ^concurrence or agreement of numerous and 
impartial inquirers, to which the most cautious and erect under¬ 
standing readily and wisely defers’ (p. 62), Nevertheless, Austin 
was optimistic that these barriers would gradually be overcome. 
The key to further progress is popular education, ‘one of the 
weightiest of the duties, which God has laid upon go\em- 
ments’ (p. 68). 

The fourth lecture contains Austin’s most systematic critique 
of the theory of the moral sense. He took the position that it is 
the only alternative to the principle of utility, one or the other 
of which is ‘certainly true’ (p. 81). Although he acknowledged 
the imperfections of the principle of utility as an index to the 
divine will, he regarded it as vastly preferable to the moral sense. 
The laner involves numerous assumptions which are either prob¬ 
lematic or false. The principle of utility is also subject to certain 
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‘^oss misconcepticins’ (p. 53), which Austin tried to dispel. In 
particular, he distin^ished sharply between utiliw as a standard 
or test of, and as a motive for, actions. Although general utilitj^ 
is always the standard by which to judge actions, or classes of 
actions, it need not be the motive for them. "It was never con¬ 
tended ... by a sound, orthodox utilitarian,' he claimed, ‘that the 
lover should kiss his mistress with an eye to the common weal’ 
(p. 97). In fact, conduct inspired by the desire to advance the 
general happiness is often blamable on utilitarian grounds. 

The bulk of the fifth lecture is an analysis of moral rules and 
heir relationship to positive and divine law. No rule of positive 
morality is a positive law, or a command of the sovereign. Some 
moral dictates are commands, however, while others represent 
merely the general opinion or sentiments toward conduct of an 
aggregate of persons. The bylaws of a private club, enacted and 
enforced by its board of directors, illustrate positive moral rules 
that are genuine imperatives. The mere opinions or beliefs of the 
bulk of its members exemplify moral rules that are laws 
‘improperly so called’. It was Austin’s highly controversial argu¬ 
ment that the law of nations or international law fell into the 
same category (p. 123). He viewed it as simply the general opinion 
current among nations concerning the proper conduct of sovereign 
governments toward each other. His contention was that none of 
these precepts has a determinate source that enacts and enforces 
It, an essential or necessary element of a command. At the same 
time, he emphasized that a rule set or imposed by general opinion 
is closely analogous to a law properly so-called. There is a rule 
non-compliance with which will probably incur a sanction and 
which most people tend to obey. The positive moral rules imposed 
by general opinion differ sharply in these respects from metaphor¬ 
ical or figurative 'laws’, such as the law of gravity^ or Boyle’s law. 
Their analogy' to laws properly so-called is therefore ‘slender or 
remote’ (p. 152). 

The fifth lecture concludes with a ‘note’ of almost 3,000 words. 
Its stated purpose is to discuss the ‘prevailing tendency’ {p. 157) 
to confuse what law or morality are with what they ought to be. 
Austin cited Sir William Blacks tone’s Commentaries on the Laws 
of England as the example par excellence. Despite (if not because 
oO the tremendous influence of his book, he was the bete noire 
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of both Bentham and Austin. They particularly objected to the 
claim that no human laws that conflict with the law of nature are 
any validity * . . and such of them as are valid derive all their 
force, and all their authority', mediately or immediately, from this 
ori^nar (Blackstone, Commentaries: i, 27-1?). Austin criticized this 
notion on the ground, among others, that a human law which 
conflicts with the natural or divine law is still a law. To deny 
this reality' is to talk ‘stark nonsense’. In fact, laws that are most 
opposed to the law of God ‘have been and are continually enforced 
as laws by judicial tribunals’ (p. 158). 

This argument constimtes one of the elements of Austin’s legal 
philosophy that successfully ‘crossed the Atlantic’, Ir particular, 
it represents a very' important part of his legacy to Justice Holmes 
and J. C. Gray. Austin’s sharp distinction between law' and morality' 
also expresses a basic tenet of legal positivism. If this term has 
a core meaning, it is a denial of any necessary connection between 
the law that is and the law that ought to be. To say this is not, 
of course, to deny their ‘frequent coincidence’ (p. 141), a fact 
that contributes to the confounding of the one with the other. In 
order to understand Austin’s thought, how'ever, it is essential not to 
filter it solely through conceptual screens such as ‘legal positivism’. 
Otherwise, what is special and distinctive about his philosophy of 
law' will be obscured by stereotyped images of it. 

Ihe final lecture constitutes almost half (45 per cent) of the 
entire PJD. Although it discusses a wide range of issues in legal 
and political theory , sovereignty' is the focus of the lecture. It is, 
after all, one of the concepts that Austin characterized as essential 
or necessary (L/: 1073). His contention was that every Independent 
political society not only in fact has, but must have, a sovereign. 
He defined it as a common and determinate human superior who 
may be cither a single person, or an aggregate of persons. This 
supreme legal authority is identifiable, according to Austin, on 
the basis of two ‘marks’. He, she, or it receives habitual obedience 
from the bulk of the population, but does not habitually obey any 
other determinate human superior. To be sure, Austin candidly 
acknowledged that it may be impossible in practice to identiK' 
the sovereign. The terms ‘bulk’ and ‘habitual’ are too vague to 
provide an infallible test of borderline cases. Nevertheless, in 
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every independent society' ‘somewhat advanced in civilization’ 
(p. 173) the identitj' of the sovereign is dear. 

The most controversial facet of Austin’s analysis is his insistence 
that the sovereign’s powers are legally unlimited. He did not 
intend to signify by this that they are subject to no ethical, 
moral, and practical limitations, a \iew which he denied. He also 
stressed that the delegation of some sovereign powers to political 
subordinates is ‘absolutely necessary’ (p. 191). Moreover, he 
acknowledged that sovereigns have attempted to impose law^s upon 
themselves or their successors. He insisted, however, that these 
attempts have failed and are doomed to failure. A law that may 
be abrogated at the pleasure of the person subject to it is merely 
a guide for conduct rather than a law. ‘If we w^ould speak with 
propriet}’, he claimed, ‘we cannot speak of a law set by a man 
to himself’ {p. 213). In any event the claim that the sovereign’s 
power is legally illimitable holds ‘universally or without exception’ 
(p. at2), is Sndisputabk’, and is ‘involved in the notion of sover- 
eignt}', as the properties of a circle are implied by the definition 
of the figure’ (Austin, ‘Centralization’: 222). To argue that 
supreme power may be limited by positive law is a ‘flat contradiction 
in terms’ {p. 212). 

Although it may appear that no one is sovereign in a composite 
or federal state, the appearance is deceptive. In the United States, 
for example, there is an ‘extraordinary' and ulterior legislature’ 
{p, 196) which is sovereign. It consists of the states’ governments 
'as fiirming one aggregate bodf (p. 209). Their ratification of the 
Constimtion established its legal validity' and the power of three- 
quarters of them to amend it is illimitable. Austin claimed that the 
process of amendment described in x^rticle 5 of the Constitution 
substantiated his argument. 

The lecture concludes with an important, if widely ignored, 
qualification of .Austin’s definition of a positive law'. The lectures 
assume, he pointed out, that every' ‘positive law (or every law 
simply and striedy so called) is set, directly or circuitously, by a 
sovereign individual or body, to a member or members of the 
independent political society wherein its author is supreme’ 
(p. 285). He admitted, however, that this definition is imperfect. 
The reason for its incompleteness is the existence of certain 


XIX 




Introduction 


anomalous cases. The duty imposed by a positive law on a stranger 
is an example. The existence of this obligation means that a 
positive law may be set not only to members of the community 
in which its author is sovereign, but to outsiders or strangers 
as well. Nonetheless, Austin denied that these anomalous cases 
undermined the truth of his definition of a positive law. Moreover, 
a complete definition is impossible without descending ‘from the 
generals to the detail of the science of jurisprudence" (p. 289). 
To do this would defeat the purpose, however, of the introductory^ 
lectures. Their aim is merely to suggest the subject of the science 
of jurisprudence, or its province. A truly adequate exposition of 
them is ‘really the ambitious aim of the entire Course of Lectures’ 
(pp. 288-9). 


Ill 

The most conspicuous feature of the reaction to die PJD may 
well be its enormous variety'. The interpretations of the book in 
the nineteenth century illustrate how differentiy it can be, and 
has been, perceived. The reviews of the first edition strongly 
emphasLed the value of Austin’s discussion of utilitarianism. They 
paid relatively little attention to his definition of a law, separation 
of law from morality', and his conception of sovereignty. By the 
last quarter of the century, however, this interpretation of the 
I^D had been turned upside-down. \\'Tiat was initially held to be 
most valuable in it was dismissed as irrelevant, unimportant, or 
worse. Accordingly, commentators tended to focus on the first, 
fifth, and sixth lectures, or certain portions of them. They were 
perceived as the heart of the book, which is how they have tended 
to be seen throughout the twentieth century. 

This consensus has not precluded strong disagreement about 
the nature of Austin’s intentions. Conflicting interpretations of 
them are indeed a major divide in the recent scholarly literature 
about his legal philosophy. The key question that has emerged 
is this: what is the status of the fundamental ‘principles, notions, 
and distinctions’ of general jurisprudence: According to W. L. 
Mori son, the great importance of Austin’s work lies in its provision 
of a ‘'model of . .. an empirical theory of law’ (Morison, ^ohn 
Austin: 192). IIU propositions are either true, false, or senseless. 
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Other scholars, such as Julius Stone, Robert N. Moles, and 
Michael Lobban, reject this interpretation. Instead, they argue 
that Austin's intention was to deyelop concepts useful ‘for analyz¬ 
ing and understanding actual systems of law' (Stone, Legal System-. 
88). These constructs are not empirically testable propositions 
and no study of the facts of a legal system could confirm or 
invalidate them. A tool is not true or false but necessary or useful 
for achieving certain purposes. 

The criticisms of the PJD range far and wide from its substance 
to its organization and shle. No aspect of the substance of the 
book is the target of more criticism than Austin's definition of a 
law properly so-called. Critics tend to object to it, however, on two 
quite different grounds. On the one hand, the definition has been 
criticized because it erroneously presupposes that law has a nature 
or essence. According to Glanrille Williams, for example, 
‘“Essence" simply means “important feature”, and what is 
important is a subjective or emotional matter’ (Utilliams, ‘The 
Controversy Concerning the Word “Law”’: 138). On the other 
hand, Austin has been attacked for reasons which assume that 
law' has a nature or essence, or something close to it, which he 
misdescribed. The critique of H. L. A. Hart, perhaps the most 
influential modern critic of Austin, is a good example. The basic 
weakness of his definition of a positive law is, for Hart, its failure 
to ‘fit the facts' (Hart, Concept of Law. 78), ‘Primary’ rules ol 
obligation are not orders backed by threats, but standards of 
legally correct behaviour, or guides for conduct. Moreover, other 
legal rules are not remotely analogous to commands dictating 
what shall or shall not be done. Rather, these ‘secondary'' rules 
confer public or private powers that may^ or may not^ be exercised 
(Hart, Concept of Law: 26—41). 

Austin's conception of sovereignty has also been a prominent 
and frequent target for his critics. They object to it for various 
reasons, one of which is the argument that it is definitely not 
universal, essential, or necessary. In particular, it is said to be 
culture-bound and inapplicable to undeveloped non-Western 
societies. The most influential advocate of this particular criticism 
is Sir Henry Sumner Maine {Lectures: 379^6). He was much 
more interested in the origin and evolution of law than Austin, 
whose conception of general jurisprudence is ahistorical (Lf: 614, 
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850). Maine’s very different approach led him to conclude that 
legal systerns may vary tremendously from one epoch, or culture, 
to another, Very little corresponds to Austin’s conception of posi¬ 
tive law or legislation, for example, in primitive legal systems. 
Maine cited the case of tillage communities in India, which do 
not know law in Austin’s sense of the term. Rather, the lives of 
their members tend to be ruled by immemorial customs and 
traditions (Maine, Lecturer. 380-1). 

Other critics mount a more sweeping attack on Austin’s con¬ 
ception of sovereignty. Unlike Maine, they argue that it is as 
inapplicable to many modem states as it is to ‘ruder societies’ 
(Bryce, Studies in History and jurisprudence: 538). The powers of 
many legislatures, for example, are subject to legally binding 
limitations. The attempt to locate the sovereign in the electorate 
has also been the object of much criticism. In the United States 
it not only seldom exercises its power to amend the Constitution, 
but the power itself is limited. Article s explicitly prohibits any 
state from being deprived of its equal representation in the Senate 
without its own consent. At the same time Austin’s critics tend 
to acknowledge that the powers of Parliament are legally 
illimitable. Indeed, his theory of sovereignty may have been a 
generalization from English law. Albert Venn Dicey (1835-1922), 
the author of a classic study of the British constitution, suggested 
that it is not so much a ‘deduction from abstract theories of 
jurisprudence’ as an inference from ‘the position of the English 
Parliament, just as Austin’s analysis of the term “law” is at bottom 
an analysis of ... an English criminal statute’ (Dicey, Law of the 
Constitution: 26-7). 

Austin’s theory of sovereignty may also be incompatible with 
the powerful role of judges in the modem state. Although his 
analysis of their power is in many respects penetrating and realistic, 
its very realism posed a problem for him. If and when judges 
make law in the process of deciding cases, he characterized the 
law that they make as the ^tacit commands of the sovereign’ 
(p. 36). For some of his critics, however, this is a ‘forced 
expression’ (Gray, Nature and Sources of the Lam: 85), an ‘artifice 
of speech’, a ‘mere straining of language’ (Maine, Lectures: 364, 
365). Does the sovereign really command the rules that he permits 
his political subordinates to enact? 
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It is not feasible to evaluate here these criticisms, which are far 
from exhausting the field. It is imperative, however, to discuss 
certain questions the answers to which are necessary in order to 
evaluate them. One such question is whether Austin actually held 
the opinions ivhich have been criticized. Although his acceptance 
of some of them is undeniable, his adherence to others is problem¬ 
atic. For example, he did not claim that every independent society 
has a sovereign. His position was, instead, that every independent 
politkai society has one. In short, he recognized the existence of 
small, independent communities governed by customary' rather 
than positive laws (p. 178). 

A second question emerges to the extent that the criticisms of 
Austin were of ideas that he actually held. Did he envisage any 
of the objections, and, if he did, how did he, or how could he, 
respond to them? No one can read carefully the without 
concluding that Austin was aware of at least some of the possible 
criticisms of hrs ideas, to which he attempted to respond. He 
defended the relevance to jurisprudence of his lengthy discussion 
of ethical theories (pp. 13-15, 58, 92-3); he admitted that his 
definition of a positive law was imperfect and required qualification 
(p. 285); and he acknowledged the existence of rights, if not 
powers, that are not themselves commands (pp. 33 - 4 )* Still, he 
argued that every law conferring a right expressly or tacitly imposes 
a relative duty' without which the right would be ‘nominal and 
illusory* (p. 234)- 

The adequacy of the dominant interpretations of Austin's legal 
philosophy is also questionable, Although his work provides some 
suppon fur dietn, it does not provide compelling evidence for 
any of them. Morison's interpretation is a good example. On the 
one hand, Austin left a place in general jurisprudence for empirical 
generalizations (LJ: 1074-5). He also valued highly observation 
and induction, which he regarded as the basis of the science of 
ethics (pp. 60, 74-5). He was critical too of the ‘high ideal 
philosophy* of the Germans and juxtaposed it to the ‘'empirical 
philosophy* of Bacon and Locke (p. 279). On the other hand, 
the most far-reaching propositions of general jurisprudence are 
not empirical generalizations. Rather, they are inherent in the 
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very idea, or mere being, of law (p. 58; Austin, Jurisprudence’), It 
is for this reason that Austin could characterize them as necessary, 
inevitable, essential, and universal. This consideration helps to 
explain the appeal of interpreting his basic concepts as analytical 
tools or sdputative definitions. This interpretation also has the 
effect of finessing criticisms of his legal philosophy for inaccurately 
describing the facts. Nevertheless, it attributes to him a pragmatic 
approach to concepts and definitions that conflicts vvith his actual 
descriptions of them. 

The most influential modern interpretations of Austin’s legal 
philosophy thus have definite limitations. While they illuminate 
one or another facet of his jurisprudence, they tend to obscure 
other dimensions of it They also raise the question of the internal 
consistency of his legal philosophy, which at the very least contains 
unresolved tensions. The purpose of this introduction is not, in 
any event, to resolve the complex issues raised by his philosophy 
of law. Rather, it is to explain some of them and thus to facilitate 
understanding of the F}D, In the last analysis, however, there is 
no substitute for a very careful reading of the book itself. 
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The PJD underwent five editions from 1832 to 1885. The third 
(1869), fourth (1873), and fifth {1885) editions, however, were 
not published as separate books* Instead, they were incorporated 
into the first of the two volumes of Robert Campbell’s editions 
of Austin’s LJ. The present Cambridge edition of the PJD con¬ 
tains the complete and unabridged text of the fifth edition 
(including Austin’s footnotes). The large number of passages that 
Campbell inserted into the text, however, have been placed within 
square brackets. This editorial innovation indicates, for the first 
time, exactly how^ much material he added to the second edition 
(see pp. 18, 20, 28, 31, 36, 42, 47, 58, 63, 64, 75, 97-100, 106- 
8, iro-15, II6, 157-63, 176). I have also followed the precedent 
set by H. L, A. Hart and deleted the footnotes of the previous 
editors (he retained only two of Campbell’s notes). The spelling 
and punctuation are those of the fifth edition, except for my 
correction of a handful of obvious misspellings. 

The fifth edition of the has been described as the "best 
edition’ (Hart, introduction’: xix), which it may well be. Neverthe¬ 
less, Campbell exercised much more discretion in editing the text 
of the PJD than did Mrs Austin in her edition of the book 
(1861). She regarded fidelity to the text of the first edition as an 
almost religious imperative. "I alter nothing'^ she wrote, ‘but what 
1 find marked by my husband*s orpn hand. I shall add a few notes, 
left by him, and marked for insertion - but I will take no liberties 
with his text , .. that is sacred in my eyes’. She prophetically 
added that future editors ‘may not be restrained by the tender 


XXV 



on the text 


reverence wh, it becomes me to feel^ (Sarah Austin, letter to John 
Murray, i860). 

Campbell was a graduate of Cambridge, a member of Lincoln’s 
Inn, a practitioner, and a productive legal scholar. He did not 
demonstrate the same ‘tender reverence’ as Mrs Austin, however, 
toward the text of the P^D. He described his editorial policies 
in these words: in revising the six lectures . , . care has been 
taken to make no material alteration except in accordance with a 
clearly expressed intention of the author contained in his memor¬ 
anda preserved by the late editor, and published in the notes to the 
former edition’ (L^: v-vi, emphasis added). He added, however, an 
important qualification to this policy: ‘Where , , . such intention 
was clear upon the face of that text and notes, the present editor 
has chosen rather to venture on the attempt to embody it explicitly 
in the text, than to leave the task to each reader of collecting 
that intention from the scattered passages and fragments^ (/J: ’^i). 
In any case he usually did not identify jvhat he had inserted into, 
or deleted from, the text, 

If the bulk of Campbell’s alterations in the text of the second 
edition are not 'material’, they are numerous and substantial. To 
begin with, he changed the title of the Preface to Analysis of 
Lectures. He also deleted approximately 1,637 words. Moreover, 
he inserted approximately 5,089 words, which is about 5 per cent 
of the whole text of 103,100 words (if the long note at the 
conclusion of the fifth lecture is counted, the figure is even 
higher). To be sure, these deletions and insertions do not signify 
that the fifth edition of the PjfD is unreliable. In fact, it accurately 
reproduces 93 or 94 per cent of the text of the second edition. 
There are also good reasons for the insertions, which w'cre not 
concocted out of thin air. They were primarily drawn from three 
sources, one of which was Austin’s footnotes to the first edition. 
A second source consisted of John Stuart Mill’s notes of Austin's 
lectures. Campbell described them as being ‘so accurate and full 
in the parts where the printed lectures are complete that they 
may be confidently relied on for supplying the lacunae which, 
owing to the state of the author’s MS., were in the former 
publication ineritable’ {LJ\ v). The final source of the insertions 
was the notes that Sarah Austin included in her edition of the 
I^D. Even so, the fifth edition of the P^D is no mere mechanical 
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reproduction of the text of the first and second editions. Moreover, 
some of the passages deleted from the Preface are ‘material’ for 
the purpose of understanding Austin’s intentions {PyO: vi, xix, 
xx). 
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Chronology of John Austin’s life 

1790 3 March, bom near Ipswich, Suffolk. 

1807 Enlists in army; commissioned as an ensign. 

1812 Resigns commission, 

1814 Begins the study of law and becomes engaged to 

Sarah Taylor. 

1818 Called to the Bar. 

1819 Meets Jeremy Bentham; marries Sarah Taylor; 
moves to London. 

1821 Birth of Lucie (Duff Gordon), the Austins’ only 

child. 

1824 Article on primogeniture published in the 
Westminster Revien>, 

1825 (iuits the practice of law, 

1826 Appointed to the Chair in Jurisprudence and the 
Law of Nations at the University of London; article 
on joint stock companies published. 

1827-8 Resides in Bonn, German), for part of each year. 

1828 Remrns to England and postpones for one year 
the delivery of his lectures. 

1829 Begins to lecture on jurisprudence. 

1831 An Outline of a Course of Lectures on General Juris¬ 

prudence or ike Philosophy of Positive Law published 
as a pamphlet. 

I S3 2 The Province of Jurisprudence Determined published. 

1833 Delivers the final lecture in his course; appointed 

to the Criminal Law Commission. 


XXVlll 



Chronology 


1834 Lectures on jurisprudence at the Inner Temple; 
appointed corresponding member of the Academy 
of Moral and Political Sciences of the Royal Insti¬ 
tute of France. 

1835 Resigns his Chair and moves to Boulogne, F'rance. 

1836 Appointed a Royal Commissioner to Malta; resigns 
from the Criminal Law Commission; begins 
twenty-month residence in Malta, 

1838 Returns to England from Malta. 

1840 Termination of tenure as a Commissioner. 

1841 Begins residence in Germany. 

1842 Publishes lengthy reriew of Friedrich Lisris The 
National System of Political Economy. 

1843 Moves to Paris. 

1847 Article on centralization published. 

1848 Returns to England and establishes residence at 
Wey bridge- 

1859 Death of John Austin; A Plea for the Comiitnlion 

published, 

1861 Publication of the second edition of The Proiince 

of Jurisprudence Determined, 

1863 Publication of the remaining two volumes of his 

Lectures an Jurisprudence, 

1867 Death of Sarah Austin. 

1869 Death of Lucie Duff Gordon. 
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Biographical notes 

BACON, Francis (1561—1626). Statesman, jurist, and philosopher 
of science. He rejected scholasticism and ‘demonstration by 
syllogism*. Instead, he argued for ‘true induction* based upon 
observation, experience and experiments. He also defended the 
royal prerogative against the claims of both Parliament and the 
common law as interpreted by Sir Edward Coke. 

BEN I’HAM, Jeremy (1748-1832). Reformer, legal theorist, and 
political radical (in the last twenty-three years of his life). The 
basis of his system was the ‘greatest happiness’ or ‘greatest felicity’ 
principle. He defined it as that principle which states the greatest 
happiness of all those whose interest is in question, as being the 
right and proper, and only right and proper and universally 
desirable, end of human action ... in every' situation’ (Bentham, 
Principies of Mor&h and Legtslation : 1 1 n.a). 

BLACKS TONE, Sir William (1723-80). Barrister, professor, judge, 
and writer. His greatest achievement was his Commentaries on the 
Lam of England, It was widely read on both sides of the Atlantic 
and mav be the most influential work on laiv ever written in 
English. The book itself is a comprehensive, felicitous, and learned 
exposition of the basic principles and rules of English law, which 
Blackstone extolled as ‘fraught with the accumulated wisdom of 
ages* (Blackstone, Commentaries', h, 542), 

BURKE, Edmund (1729-97). British statesman, parliamentary 
orator, and political theorist. His most important writing was his 
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Reflections on the Revolution in France (1790), a blistering indictment 
of developments in France. The book was immensely popular 
and became a classic of modem consen'atism. Burke was very 
critical of abstract rights and a priori reasoning, which ignored 
the crucial significance of ‘circumstances’. 

BUTLER, Joseph (1692-1752). Theologian, moral philosopher, 
and a bishop in the Church of England. His major works are 
Fifteen Sermons Preached at the Rolls Chapel (1726) and The Analogy 
of Reliflon, Natural and Revealed, to the Constitution and Course of 
Nature (1736). He placed great weight on a universal moral 
faculty that he called ‘conscience’ or Teflecdon’. It approves or 
disapproves of certain actions as in themselves right or wrong 
independent of their utilitarian tendencies. 

GAius (ad 110-80). Classical Roman jurist and author of the 
highly regarded Institutes (ad 161). Large portions of the book 
w'ere incorporated into Justinian’s Institutes, 

GODWIN, William (1756-1836). English political philosopher, 
man of letters, and author of An Inquiry Concerning Political Justice 
(1793). He was a proponent of anarchism, the perfectibility of 
humankind, and the inviolability of private judgement. Although 
his moral philosophy has utilitarian dimensions to it, it may in 
fact be a form of perfectionism (Philp, Godwin V Political Justice-. 
81). 

GROTiLS, Hugo (1583-1645). Dutch jurist and diplomat. His 
most famous book is On the Law of War and Peace (1625), the 
principal basis of his reputation as the ‘father of international 
law’. He strongly emphasized the importance of natural law, a 
‘dictate of right reason’ that even God cannot change, 

HARTLEY, Da\id (1705-57). Moral philosopher and physician. 
His most influential book is his Obseroations on Nian, His Frame, 
His Duty and His Expectations (1749)- His association psychology 
was admired by James Mill and the ‘philosophic radicals’ (Mill, 
Autobiography'. 71, 107). 

HOBBES, Thomas (1588-1679). His Leviathan^ or the Matter, 
Forme and Power of a Common-wealth Ecclesiasticall and Civill (1651) 
ranks among the handful of masterpieces of political philosophy. 
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He claimed that the absence of government meant anarchy and 
civil war. His remedy for these evils was a sovereign of absolute 
power, the lack of which is one of the deadliest ‘infirmities^ of 
commonwealths, Austin clairned that only Bentham had discovered 
as many *new and important’ truths about government and law 
as Hobbes (p, 231, note 22), 

HOOKER, Richard (1553-1600). Theologian and political philos¬ 
opher. His great work is Of the Lam of Ecclesiastical Polity. Only 
the first five of the eight books of this treatise were published 
during his life. He argued for a scholastic theory of natural law 
and defended the Church of England against the attacks of the 
Puritans, 

HUME, David (171E-76). Scottish philosopher, political theorist, 
and historian. The first and probably the greatest of his books 
was his A Treatise of Human Nature (1739-40). He argued that 
knowledge of matters of fact can be derived only from experience, 
rejected the theory of the social contract, and conceived of justice 
as a *mere’ human contrivance for the benefit of society. 

JUSTINIAN I (ad 482—565). Byzantine emperor. He ordered the 
preparation of what became known as the Corpus furis Civilh 
(The Body of the Civil Law), the great collection of the literature 
of Roman law, It consists of the Digest or Pamkets (topically 
organized excerpts from the works of Roman jurists, almost all 
of whom wrote in the second and third centuries ad); the Institutes 
(an introductor}^ textbook for students); and the Ncrceliae and Codex 
(collections of iniperial edicts, decisions, and opinions). 

KANT, Immanuel (1724-1804), Professor at the University of 
Kdnigsberg and one of the giants of modern philosophy. He 
developed a formalist ethics based on the claim that pure reason 
prescribed to us our duties, and that morally valuable action is 
action performed for the sake of duty alone without regard to 
consequences. This position is incompatible with utilitarianism. 

LOCKE, John (1632-1704). The ‘greatest and best of philos- 
ophers" (p, 70). The Locke whom Austin praised was not the 
author of Tm Treatises of Government (1690), which contained 
many ideas he did not share. Rather, it was the philosopher who 
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wrote An Essay Concerning Human Understanding (1689). Locke 
denied the existence of any innate ideas and argued that all of 
our ideas are derived from experience. 

MALTiius, Thomas Robert (1766-1834)- Minister, political 
economist, and author of An Essay on the Principle of Population 
(1798). His diagnosis of and prescription for social ills profoundly 
influenced both the ^philosophic radicals’ and Austin. 

MANSFIELD, William Murray, ist earl of (1705-93). British 
statesman and Chief Justice of the King’s Bench, 1756-88. He 
was one of the most distinguished lawyers, advocates, and parlia¬ 
mentary orators of his time and place. He was also a great judge 
whose contributions to the modernization and development of the 
common law were major and numerous. 

MARTENS, Georg Friedrich von (1756-1821). German jurist and 
diplomat. He was the author of Precis du Droit des Gens Modeme 
de VEuTOpe fonde sur les Traites et EUsage (1788), a summary of 
the modem European law of nations. 

MONTESQUIEU, Baron de (1689-1755). French landowner, man 
of letters, and political theorist. He wrote several books, but his 
masterpiece was his immensely popular and influential The Spirit 
of the Lam (1748). He greatly admired the English constitution 
and argued that separation of powers w-as essential for political 
liberty. James Madison refers to the ‘celebrated’ Montesquieu as 
the ‘oracle’ on this subject (Madison et 0/., Federalist Papers'. 303). 

PALLY, William (1743-1805), English educator, theologian, and 
archdeacon. His Alorul and Political Philosophy (1785) played a 
pivotal role in the popularization of utilitarianism. His conservative 
defence of the British constitution, however, was anathema to the 
utilitarians. 

pufendorf, Samuel von (1632-94). German jurist, philosopher, 
historian, university' professor, and author of Of the Law of Nature 
and Nations (1672). He argued that all civil laws presuppose or 
embody the ‘general principles’ of the natural law, which human 
reason may discover by close study of human nature. 

TAUITUS, Cornelius (ad 56 or 57 - ?). Great Roman historian 
and senator. His most important work was The Annals of Imperial 
Rottte^ a history of Rome from ai> 14 to 68. 
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THIBAUT, Anton Friedrich Justus (1772-1840). German jurist 
and university professor. He advocated a comprehensive civil code 
for Germany which left little room for interpretation. His views 
on the subject prompted a famous response by Friedrich Carl 
von Savigny (i779-1861)^ one of the most distinguished of 
nineteenth-century German jurists. Thibaut was also a scholar of 
Roman law whom Austin placed ‘by the side of Von Savigny, at 
the head of all living Civilians' {LJ'. 71-2). 

ULPIAN (ad 172-223). Influential Roman jurist and •imperial 
official. Extracts from his works constitute more than a third of 
Justinian's Digest. Ulpian defined natural law' as ‘that which nature 
has taught all animals. For it is not peculiar to the human race 
but belongs to all animals. From this law comes the union of 
male and female, which we call marriage, and the begetting and 
education of children ... all other animals are likewise governed 
by a knowledge of this law' (Nicholas, Introduction to Roman Lam: 

55-^y 
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The Province of Jurisprudence Determined 




Abstract of Lectures 
Lecture L 

The purpose of the following attempt to determine the province of 
jurisprudence, stated or suggested- - The manner of the following 
attempt to determine the province of jurisprudence, - Law: what, in 
most comprehensive literal sense, - Law of God, - Human Laws, - 
Two classes; ist Laws set by political superiors; andly, Laws set by 
men not political superiors. “ Objects improperly, but by close analog}', 
termed laws, - The two last placed in one class under the name 
positive morality, ^ Objects metaphorically termed laws. - Laws or 
rules, properly so called, are a species of commands. - The meaning 
of the term command. - The meaning of the term duly, - The terms 
command and duty are correlative. - The meaning of the term sanc¬ 
tion, - To the existence of a command^ a duty, and a sanction, a 
violent motive to compliance is not requisite, - Rewards are not 
sanctions. — The meaning of the term command., briefly re-stated. - 
The inseparable connection of the three terms, command, duty, and 
sanction. - The manner of that connection. - Lam or rules dis¬ 
tinguished from commands w'hich are occasional or particular. - The 
definition of a law or rule, properly so called. - The meaning of the 
correlative terms superior and inferior, - Laws {imprc^erly so called) 
which are not commands, - Laws \properly so called) which may seem 
not imperative. - Laws which are not commands, enumerate .. . p, i8 


Lecture IL 

The connection of the second with the first lecture, - The Divine 
laws, or the laws of God, - Of the Divine laws, some are revealed. 


3 



The Province of Jurisprudence Determined 


and others are unrevealed. - Such of the Divine \a\^fS as are revealed. ~ 
Such of the Di’vine laws as are unrevealed. - What is the index to 
such of the Divine laws as are unrevealed? - The hypotheses or theories 
which regard the nature of that index. - The hypothesis or theory 
of a m^ral sense., or innate practical principles'., of a practical reason; of 
a common semCy etc. etc* - The theory or hypothesis of utility, A brief 
summaiy' of the theory of utility. - The following explanations of 
that summary briefly introduced. - The true tendency of a human 
action, and the true test of that tendency. - According to the theory 
of utilit}', God^s commands are mosdy rules. - It does not follow 
from the theory of utility, that evefy useful action is die object of a 
Divine injunction; and every pernicious action, the object of a Divine 
prohibition* - A current and specious objection to the theory of 
utility, introduced and stated* - The two apt answers to the foregoing 
objection briefly introduced. - The frst answer to the foregoing 
objection stated. - The second answer to the foregoing objection 
briefly introduced. - If our conduct were truly adjusted to the principle 
of general utility, our conduct would conform, for the most part, to 
rules; rules which emanate from the Deity, and to which the tendencies 
of human actions are the guide or index. - Theory and practice are 
inseparable* If our conduct were truly adjusted to the principle of 
general utility, our conduct would be guided, for the most part, by 
sentiments associated with rules; rules which emanate from the Deity, 
and to which the tendencies of human actions are the guide or 
index* - If our conduct were truly adjusted to the principle of general 
utility, our conduct would conform, for the most part, to Divine rules^ 
and would also be guided, for the most part, by sentiments associated 
with those rules. But, in anomalous and excepted cases (of compara¬ 
tively rare occurrence), our conduct would be fashioned directly on 
the principle of general utility, or guided by a conjecture and compari¬ 
son of specific or particular consetjuences. - The second answer to the 
foregoing objection, briefly resumed ... p* 38. 


Lecture III. 

.Apology for introducing the principle of utility. ^ The connection of 
the third with the second lecture, - a second objection to the theory 
of utility, stated, - An answer to that second objection, introduced. - 
.An objection to the foregoing answer, stated. - The foregoing objec- 
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tion to the foregoing answer solved or extenuated, - I'Ka second 
objection to the theor>' of utility, together with the foregoing answer 
to that second objection briefly re-stated .,, p, 58. 

Lecture IV, 

The connection of the fourth with the third lecture. - The second 
objection to the theory of utility, resumed. - A further answer to that 
second objection. - The hypothesis of a moral smse, briefly intro¬ 
duced. - *A moral sense,’ ‘a common sense,’ ‘a moral instinct,’ 'a 
principle of reflection or conscience,’ ‘a practical reason/ ‘innate 
practical principles,’ ‘connate practical principles,’ etc. etc., are various 
expressions for one and the same h^'pothesis. — The hypothesis in 
question involves two assumptions. - The first of the two assumptions 
involved by the hypothesis in question stated in general expressions, - 
The foregoing statement of the first assumption, exemplified and 
explained by an imaginary case. ^ The first of the two assumptions 
involved by the hypothesis in question, briefly re-stated in general 
expressions. - The second of the rw'o assumptions involved by the 
hypothesis in question, briefly stated, - As an index to God’s com¬ 
mands, a moral sense were less fallible than the principle of general 
utility. - But is there any evidence to sustain the hypothesis in ques¬ 
tion? - The hypothesis in question is disproved by the negative state 
of our consciousness, - The two current arguments in favour of the 
hypothesis in question, briefly stated, - The first argument in favour 
of the hypothesis in question, examined. - The second argument in 
favour of the hypothesis in question, examined. - A brief statement of 
the fact whereon the second argument in favour of the hypothesis in 
question is founded. - The fact accords exactly with the hypothesis or 
theory of utility. - A brief statement of the intermediate hypothesis 
which is compounded of the hypothesis of utility and the hypothesis 
of a moral sense, - The division of positive law into law natural and 
law positive, and the division of jus civile into jus gentium and jus civile, 
suppose or involve the intermediate hypothesis which is compounded 
of the hypothesis of utility' and the hypothesis of a moral sense. - The 
foregoing disquisitions on the index to God’s commands, closed with 
an endeavour to clear the theory of utility' from two current though 
gross misconceptions, - The two misconceptions stated. - The first mis¬ 
conception examined. - The second misconception examined ... p. 77. 
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Lecture V. 

Laws proper or properly so called, and laws improper or improperly 
so called. - Analogy and metaphor as used in common parlance 
defined, - Laws improper are of two kinds: i. Laws closely analogous 
to laws proper; 2. Laws metaphorical or figurative. - Division of laws 
proper, and of such improper laws as are closely analogous to the 
proper. - Distribution of laws proper, and of such improper laws as 
are closely analogous to the proper, under three capital classes: 1, 
The Uw of God, or the laws of God; 2. Positive law, or positive 
laws; 3, Positive morality, rules of positive morality, or positive moral 
rules. - Digression to explain the expressions po&itive law and pmitive 
morality. - Explanation of the following expressions, viz. science of 
jurisprudence and science of positive morality; science of ethics or deontology; 
science of legislation and science of morals. Meaning of the epithet 
good or bad as applied to a human law. - Meaning of the epithet 
good as applied to the law of God. - The expression taw of nature, 
or natural laWy has two disparate meanings. It signifies the law of 
God, or a portion of positive law and positive morality. — The 
connection of the present (the fifth) lecture with the first, second, 
third, fourth, and sixth. - The essentials of a law properly so called, 
together with certain consequences which those essentials import. - 
The laws of God, and positive laws, are laws properly so called. - 
The generic character of positive moral rules. - Of positive moral 
rules, some are laws proper, but others are laws improper. The 
positive moral rules, which are laws properly so called, are commands, — 
Laws set by men, as private persons, in pursuance of legal ri^ts. - 
The positive moral rules, which are laws improperly so called, are 
laws set or imposed hy general opinmn. — A law set or imposed by 
general opinion, is merely the opinion or sentiment of an indeterminate 
body of persons in regard to a kind of conduct. - A brief statement 
of the analogy between a law proper and a law set or imposed by 
general opinion. - Distinction between a determinate and an indeter¬ 
minate body of single or individual persons. - Laws set by general 
opinion, or opinions or sentiments of indeterminate bodieSy arc the only 
opinions or sentiments that have gotten the name of laws. But an 
opinion or sentiment held or felt by an individual^ or by ail the 
members of a certain aggregate, may be as closely analogous to a law 
proper as the opinion or sentiment of an indeterminate body. - The 
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foregoing distribution of laws properj and of such improper laws as 
the closely analogous to the proper, briefly recapitulated, - The 
sanctions, proper and improper, by which those laws are respectively 
enforced; the duties, proper and improper, which those laws respect¬ 
ively impose; and the rights, proper and improper, which those laws 
respectively confer. - The law of God, positive Law, and positive 
moralit)', sometimes coincide, sometimes do not coincide, and some¬ 
times conflict. - The acts and forbearances, which, according to the 
theory of utility, are objects of the law of God; and other acts and 
forbearances, which, according to the same theory, ought to be objects 
respectively of positive morality and law. — The foregoing distribution 
of laws proper, and of such improper laws as are closely analogous 
to the proper, tallies, in the main, with a division of laws which is 
given incidentally by Locke in his ‘Essay on Human Understanding.’ - 
Laws metaphorical or figurative. - The common and negative nature 
of laws of the class. * The common and negative nature of laws 
metaphorical or figurative, shewn by examples. - Laws metaphorical 
or figurative are often blended and confounded with laws imperative 
and proper. - Physical or natural sanctions. - In strictness, declaratory 
law, laws repealing laws, and laws of imperfect obligation (in the 
sense of the Roman jurists), ought to be classed respectively with 
laws, metaphorical or figurative, and rules of positive morality. - Note 
on prevailing tendency: ist, to confound positive law with the science 
of legislation, and positive moraUty with deontology: Examples from 
Blackstone, Paley, the writers on international law: 2ndly, to con¬ 
found positive law with positive morality, and both with legislation 
and deontology; Examples from the Roman jurists and Lord Mans¬ 
field, .. p.io6. 


Lecture VI. 

The connection of the sixth lecture with the first, second, third, 
fourth, and fifth. - Lhe distinguishing marks of sovereignty and 
independent political society. - The relation of sovereignty and subjec¬ 
tion. - Strictly speaking, the sovereign portion of the society, and 
not the society itself, is independent, sovereign, or supreme. - In 
order that a given society may form a society political and independent, 
the two distinguishing marks which are mentioned above must unite, - 
A society independent but natural - Society formed by the intercourse 
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of independent political societies. - A society political but subordi¬ 
nate. - A society not political, but forming a limb or member of a 
society political and independent. - The definition of the abstract 
term independent political $ocie^ (including the definition of the correla¬ 
tive term saverei^ty) cannot be rendered in expressions of perfectly 
precise import, and is therefore a fallible test of specific or particular 
cases, - In order that an independent society may form a society 
political, it must not fall short of a number which cannot be fixed 
with precision, but which may be called considerable, or not extremely 
minute. - Certain of the definitions of the term sovereignty^ and of 
the implied or correlative term independent poHHcal society^ which have 
been given by writers of celebrity. - The ensuing portion of the 
present lecture is concerned with the following topics: - i. The 
forms of supreme government; 2. The limits of sovereign power; 
3. The origin of government, or the origin of political society, - The 
forms of supreme government. - Every supreme government is a 
mmarcky (properly so called), or an aristocracy (in the generic meaning 
of the expression), In other words, it is a government of one, or a 
government of a number, - Of such distinctions between aristocracies 
as are founded on differences between the proportions which the 
number of the sovereign body rnay bear to the number of the 
community, - Of such distinctions between aristocracies as are 
founded on differences between the modes wherein the sovereign 
number may share the sovereign powers, - Of such aristocracies as 
are styled limited monarchies. - Various meanings of the term: - 1. 
The term ‘sovereign,’ or *the sovereign;’ 2, The term ‘republic,’ or 
‘commonwealth;’ 3. The term ‘state,’ or Uhe state;’ 4. The term 
‘nation,’ - Of the exercise of sovereign powers by a monarch or 
sovereign body, through political subordinates or delegates rep¬ 
resenting their sovereign author. Of the distinction of sovereign, and 
other political powers into such as are legislative, and such as are 
executive or administrative. The true natures of the communities or 
governments which are styled by writers on positive international law 
half sovereign states, - The nature of a composite state or a supreme 
federal gBvemment-, with the nature of a system of confederated states, or 
a permanent confederacy of supreme governments. - The limits of sovereign 
power, - The essential difference of a positive law, - It follows from 
the essential difference of a positive law, and from the nature of 
sovereignty and independent political society', that the power of a 
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monarch properly so called, or the power of a sovereign number in 
its collegiate and sovereign capacity, is incapable of legal limitation. - 
Attempts of sovereigns to oblige themselves, or to oblige the suc¬ 
cessors to their sovereign powers, - The meanings of the epithet 
uncomtitutioml^ as it is contradistinguished, to the epithet illegal, and 
as it is applied to conduct of a monarch, or to conduct of a sovereign 
number in its collegiate and sovereign capacity. - The meaning of 
Hobbes’s proposition, that ‘no Law can be unjust.’ - jfust or unjust, 
jusiic£, or injustice, is a term of relative and varying import. - Con¬ 
sidered severally, the members of a sovereign body are in a state of 
subjection to the body, and may therefore be legally bound, even as 
members of the body, by laws of which it is the author. - The nature 
of political or civil liberty, together with the supposed difference 
between free and despotic governments. - Why it has been doubted, 
that the power of a sovereign is incapable of legal limitation. - The 
proposition is asserted e 3 q>ressly by renowned political writers of 
opposite parties or sects. - A sovereign government of one, or a 
sovereign government of a number in its collegiate and sovereign 
capacity, has no legal rights (in the proper acceptation of the term) 
against its om subjects, - *Right is might.’ - ‘Right’ as meaning 
‘faculty,’ and ‘ri^t’ as meaning ‘justice.’ - ‘Right’ as meaning ‘faculty,’ 
and ‘right’ as meaning ‘law.’ - From an appearance of a sovereign 
government before a tribunal of its own, we cannot infer that the 
government lies under legal duties, or has legal rights against its own 
subjects, " Though a sovereign government of one, or a sovereign 
government of a number in its collegiate and sovereign capacity, 
cannot have legal rights against its own subjects, it may have a legal 
right against a subject or subjects of another sovereign government. - 
The origin or causes of political government and society. - The 
proper purpose or end of political government and society, or the 
purpose or end for which they ought to exist. The position ‘that 
every government continues through the people’s consent,* and the 
position ‘that every government arises through the people’s consent,* 
examined and explained. - The hypothesis of the original covenant 
or the Jundamentai ewii pact, - The distinction of sovereign govern¬ 
ments into governments de jure and governments de facto, — General 
statement of the province of jurisprudence as defined in the fore¬ 
going lecture.. . p. 164. 
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Analysis of Lectures 

Laws proper^ or properly so called, are commands; laws which 
are not commands, are laws improper or improperly so called. 
Laws properly so called, with laws improperly so called, may be 
aptly divided into the four following kinds. 

1. The divine laws, or the laws of God: that is to say, the laws 
which are set by God to his human creatures. 

2. Positive laws: that is to say, laws which are simply and 
strictly so called, and which form the appropriate matter of general 
and particular jurisprudence. 

3. Positive morality, rules of positive morality, or positive moral 
rules. 

4. Laws metaphorical or figurative, or merely metaphorical or 
figurative. 

The divine laws and positive laws are laws properly so called. - 
Of positive moral rules, some are laws properly so called, hut 
others are laws improper. The positive moral rules which are 
laws improperly so called, may be styled laws or rules set or 
imposed by opinion: for they are merely opinions or sentiments 
held or felt by men in regard to human conduct. A law ser by 
opinion and a law imperative and proper are allied by analogy 
merely; although the analogy by which they are allied is strong 
or close. - Laws metaphorical or figurative, or merely metaphorical 
or figurative, are laws improperly so called. A law metaphorical 
or figurative and a law imperative and proper are allied by analogy 
merely; and the analogy by which they are allied is slender or 
remote. 
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Consequently, positive laws (the appropriate matter of 

jurisprudence) are related in the way of resemblance, or by close 
or remote analogies, to the following objects, i. In the way of 
resemblance^ they are related to the laws of God. 2. In the way 
of resemblance, they are related to those rules of positive morality 
which are laws properly so called: And by a close or strong 
analogy, they are related to those rules of positive morality' which 
are laws set by opinion, 3. By a remote or slender analogy, they 
are related to laws metaphorical, or laws merely metaphorical. 

The principal purpose or scope of the six ensuing lectures, is 
to distinguish positive laws {the appropriate matter of 

jurisprudence) from the objects now enumerated: objects with 

which they are connected by ties of resemblance and analogy; 

with which they are further connected by the common name of 
‘laws;’ and with which, therefore, they often are blended and 
confounded. And, since such is the principal purpose of the six 
ensuing lectures, I style them, considered as a whole, ‘the prorince 
of jurisprudence determined.’ For, since such is their principal 
purpose, they affect to describe the boundary which severs the 
province of jurisprudence from the regions lying on its confines. 

The way which 1 take in order to the accomplishment of that 
purpose, may be stated shortly thus. 

I . I determine the essence or nature which is common to all 
laws that are laws properly so called: In other words, I detemune 
the essence or nature of a law imperative and proper. 

II. I determine the respective characters of the four several 
kinds into which laws may be aptly divided: Or (changing the 
phrase) I determine the appropriate marks by which laws of each 
kind are distinguished from law's of the others. 

And here I remark, by the by, that, examining the respective 
characters of those four several kinds, I found the following the 
order wherein 1 could explain them best: First, the characters or 
distinguishing marks of the laws of God; secondly, the characters 
or distinguishing marks of positive moral rules; thirdly, the charac¬ 
ters or distinguishing marks of laws metaphorical or figurative; 
fourthly and lasdy, ihe characters or distinguishing marks of 
positive laws, or laws simply and strictly so called. 

By determining the essence or nature of a law imperative and 
proper, and by determining the respective characters of those four 
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several kinds, I determine positively and negatively the appropriate 
matter of jurispntdence. I determine positively what that matter 
is; and I distinguish it from various objects which are variously 
related to it, and with which it not unfrequently is blended and 
confounded, 1 show moreover its affinities with those various 
related objects: affinities that ought to be conceived as precisely 
and clearly as may be, inasmuch as there are numerous portions 
of the rationale of positive law to which they are the only or 
principal key. 

Having suggested the principal purpose of the following treatise, 

I now will indicate the topics with which it is chiefly concerned^ 
and also the order wherein it presents them to the reader. 

1 . In the first of the six lectures which immediately follow, 1 
state the essentials of a law or rule (taken with the largest 
signification that can be given to the term properly). In other 
words, 1 determine the essence or nature which is common to 
all laws that arc laws properly so called. 

Determining the essence or nature of a law imperative and 
proper, I determine implicitly the essence or nature of a command; 
and 1 distinguish such commands as are law's or rules from such 
commands as are merely occasional or particular. Determining 
the nature of a command, 1 fix the meanings of the terms which 
the term ‘command^ implies: namely, ‘sanction’ or ‘enforcement 
of obedience;’ ‘duty’ or ‘obligation^ ‘superior and inferior.* 

IL(a) In the beginning of the second lecture, I briefly determine 
the characters or marks by which the laws of God are distinguished 
from other laws. 

In the beginning of the same lecture, I briefly divide the laws, 
and the other commands of the Deity, into two kinds: the revealed 
or express, and the unrevealed or tacit. 

Having briefly distinguished his revealed from his unrevealed 
commands, I pass to the nature of the signs or index through 
which the latter are manifested to Man. Now, concerning the 
nature of the index to the tacit commands of the Deity, there 
are three theories or three hypotheses: First, the pure hypothesis 
or theory of general utility; secondly, the pure hypothesis or 
theory of a moral sense; thirdly, a hypothesis or theory mixed or 
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compounded of the others. And with a statement and explanation 
of the three hypotheses or theories, the greater portion of the 
second lecture, and the whole of the third and fourth lectures, are 
exclusively or chiefly occupied. 

That exposition of the three hypotheses or theories, may seem 
somewhat impertinent to the subject and scope of my Course. 
But in a chain of systematical lectures concerned with the rationale 
of jurisprudence, such an exposition is a necessary link. 

Of the principles and distinctions involved by the rationale of 
jurisprudence, or of the principles and distinctions occurring in 
the writings of jurists, there are many which could not be 
expounded correctly and clearly, if the three hypotheses or theories 
had not been expounded previously. For example: Positive law 
and morality are distinguished by modem jurists into law natural 
and law positive: that is to say, into positive law and morality 
fashioned on the law of God, and positive law and morality of 
purely human origin. And this distinction of law and morality 
into law natural and law positive, nearly tallies with a distinction 
which runs through the Pandects and Institutes, and which was 
taken by the compilers from the jurists who are styled 'classical.’ 
By the jurists who are styled ‘classical (and of excerpts from 
whose writings the Pandects are mainly composed), jus civile is 
distinguished from jus gentium^ or jus omnium gentium. For (say 
they) a portion of the positive law which obtains in a particular 
nation, is peculiar to that community: And, being peculiar to that 
community it may be styled civile^ or jus proprium ipsius dviiatis. 
But, besides such portions of positive law as are respectively 
peculiar to particular nations or states, there are rules of positive 
law which obtain in all nations, and rules of positive morality 
which all mankind observe: and since diese legal rules obtain in 
all nations, and since these moral rules are observed by all 
mankind, they may be styled the jus omnium gentium^ or the 
commune omnium kominum jus. Now these universal rules, being 
universal rules, caimol be purely or simply of human invention 
and position. They rather are made by men on laws coming from 
God, or from the intelligent and rational Nature which is the 
soul and the guide of the universe. They are not so properly 
laws of human device and institution, as divine or natural laws 
clothed with human sanctions. But the legal and moral rules 
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which are peculiar to particular nations, are purely or simply of 
human invention and position. Inasmuch as they are partial and 
transient, and not universal and enduring, they hardly are 
fashioned by their human authors on divine or natural models. - 
Now, without a previous knowledge of the three hypotheses in 
question, the worth of the two distinctions to which I have briefly 
alluded, cannot be known correctly, and cannot be estimated truly. 
Assuming the pure hypothesis of a moral sense, or assuming the 
pure hypothesis of general utility, those distinctions are absurd, 
or are purposeless and idle subtilties. But, assuming the hypothesis 
compounded of the others, those distinctions are significant, and 
are also of considerable moment. 

Besides, the divine law is the measure or test of positive law 
and morality: or (changing the phrase) law and morality, in so 
far as they are what they ought to be, conform, or are not 
repugnant, to the law of God. Consequently, an all-important 
object of the science of ethics (or, borrowing the language of 
Bentham, ‘the science of deontology') is to determine the nature 
of the index to the tacit commands of the Deity, or the nature 
of the signs or proofs through which those commands may be 
known. - I mear by ‘the science of ethics' (or by ‘the science 
of deontoLog)^’), the science of law and morality as they respectively 
ought to be; or (changing the phrase), the science of law and 
morality as they respectively must be if they conform to their measure 
or test. That department of the science of ethics, which is con¬ 
cerned especially with positive law as it ought to be, is styled the 
science of legislation: that department of the science of ethics, 
which is concerned especially with positive morality as it ought 
to be, has hardly gotten a name perfectly appropriate and distinc¬ 
tive. - Now, though the science of legislation (or of positive law 
as it ought to be) is not the science of jurisprudence (or of positive 
law as it i^), still the sciences are connected by numerous and 
indissoluble ties. Since, then, the nature of the index to the tacit 
command of the Deity is an all-important object of the science 
of legislation, it is a fit and important object of the kindred 
science of jurisprudence. 

There are certain current and important misconceptions of the 
theory of general utility: There arc certain objections resting on 
those misconceptions, which frequently are urged against it; There 




Analysis of Lectures 


are aLso considerabie difficulties with which it really is embar¬ 
rassed* Labouring to rectify those misconceptions, to answer those 
objections, and to solve or extenuate those difficulties, 1 probably 
dweiJ upon the theory somewhat Longer than 1 ought. Deeply 
convinced of its truth and importance, and therefore earnestly 
intent on commending it to the minds of others, 1 probably 
wander into ethical disquisitions which are not precisely in keeping 
with the subject and scope of my Course. If I am guilty' of this 
departure from the subject and scope of my Course, the absorbing 
interest of the purpose which leads me from my proper path, will 
excuse, to indulgent readers, my oOence against rigorous logic. 

Il.(b) At the beginning of the Jifih lecture, I distribute laws or 
rules under two classes: First, laws properly so called, with such 
improper law's as arc closely analogous to the proper; secondly, 
those improper laws which are remotely analogous to the proper, 
and which I style, therefore, laws metaphorical or hgurative, - I 
also distribute laws proper, with such improper laws as are closely 
analogous to the proper, under three classes; namely, the law's 
properly so called which J style the laws of God; the laws properly 
so called which 1 style positive law^s; and the laws properly so 
called, with the laws improperly so called, which I sty'le positive 
morahtj or positive moral rules. - I assign moreover my reasons 
for marking those several classes with thofse respective names. 

Having determined, in preceding lectures, the characters or 
distinguishing marks of the divine laws, I determine, in the fifth 
lecture, the characters or distinguishing marks of positive moral 
rules: that is to say, such ol the laws or rules set by men to men 
as are not armed with legal sanctions; or such of those laws or 
rules as are not positive laws, or are not appropriate matter for 
general or particular jurisprudence. -- Haring determined the 
distinguishing marks of positive moral rules, 1 determine the 
respective characters of their two dissimilar kinds; namely, the 
positive moral rules which are laws imperative and proper, and 
the positive moral rules which arc laws set by opinion* 

The divine law, positive law, and positive morality, are mutually 
related in various ways. To illustrate their mutual relations, I 
advert, in the fifth lecture, to the cases wherein they agree, wherein 
they disagree without conflicting, and wherein they disagree and 
conflict. 
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1 show^ in the same lecture^ that my distribution of laws 
proper, and of such improper laws as are dosely analogous to 
the proper^ tallies, in the main, with a division of laws which is 
given incidentally by Locke in his Essay on 1 luman 
Understanding. 

lL(c) At the end of the same lecture, 1 determine die characters 
or distinguishing marks of laws metaphorical or figurative. And 1 
show that laws which are merely laws through metaphors, are 
blended and confounded, by writers of celebrity, with laws impera¬ 
tive and proper. 

lL(d) In the sixth and last lecture, I determine the characters 
of laws positive: that is to say, laws which are simply and strictly 
so called, and which form the appropriate matter of general and 
particular jurisprudence. 

Determining the characters of positive laws, I determine 
implicitly the notion of sovereignty, with the implied or correlative 
notion of independent political society. For the essential differ¬ 
ence of a positive law (or the difference that severs it from a 
law which is not a positive law) may be stated generally in the 
following manner. Every positive law or every law simply and 
strictly so called, is set by a sovereign person, or a sovereign 
body of persons, to a member or members of the independent 
political society wherein that person or body is sovereign or 
supreme. Or (changing the phrase) it is set by a monarch, or 
sovereign number, to a person or persons in a state of subjection 
to its author. 

To elucidate the nature of sovereignty, and of the independent 
political society that sovereignty implies, I examine various topics 
which 1 arrange under the following heads. First, the possible 
forms or shapes of supreme political got-emment; secondly, the 
limits, real or imaginary, of supreme political power; thirdly, the 
origin or causes of political government and society. Examining 
those various topics, 1 complete my description of the limit or 
boundary by which positive law is severed from positive morality. 
For I distinguish them at certain points whereat they seemingly 
blend, or whereat the tine which divides them is not easily 
perceptible. 

The essential difference of a positive Law (or the difference 
that severs it from a law which U not a positive law) may be 
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stated generally as 1 have stated it above. But the foregoing 
general statement of that essential difference is open to certain 
correctives. And with a brief allusion to those correctives, 1 close 
the sixth and last lecture. 
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THE matter of jurisprudence is positive law: law, simply and strictly 
so called: or law set by political superiors to political inferiors. 
But positive law (or law, simply and strictly so called) is often 
confounded with objects to which it is related by resemblance^ and 
with objects to which it is related in the way of analogy: with 
objects which are also signified, properly and improperly.^ by the 
large and vague expression lam. To obviate the difficulties spring¬ 
ing from that confusion, I begin my projected Course with 
determining the province of jurisprudence, or with distinguishing 
the matter of jurisprudence from those various related objects; 
ming to define the subject of which 1 intend to treat, before 1 
endeavour to analyse its numerous and complicated parts. 

[A law, in the most general and comprehensive acceptation in 
which the term, in its literal meaning, is employed, may be said 
to be a rule laid down for the guidance of an intelligent being 
by an intelligent being having power over him. Under this defi¬ 
nition are included, and without impropriety, several species. It 
is necessary to define accurately the line of demarcation which 
separates these species from one another, as much mistiness and 
intricacy has been infused into the science of jurisprudence by 
their being confounded or not clearly distinguished, In the com¬ 
prehensive sense above indicated, or in the largest meaning which 
it has, without extension by metaphor or analogy,] the terra lam 
embraces the following objects: — Lawrs set by God to his human 
creatures, and laws set by men to men. 
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The whole or a portion of the laws set by God to men is i^ofCod. 
frequently styled the law of nature, or natural law: being, in truth, 
the only natural law of which it is possible to speak without a 
metaphor, or isithout a blending of objects which ought to be 
distinguished broadly. But, rejecting the appellation Law of Nature 
as ambiguous and misleading, 1 name those laws or rules, as 
considered collectively or in a mass, the Divine lawy or the law 
of God. 

Laws set by men to men are of two leading or principal classes: //w™ 
classes which are often blended, although they differ extremely; 
and which, for that reason, should be severed precisely, and 
opposed distinctly and conspicuously. 

Of the laws or rules set by men to men, some are established m Ciw, 
by political superiors, sovereign and subject: by persons exercising 

L/dJK it! by 

supreme and subordinate gpvemment^ in independent nations, or political 
independent political societies. The aggregate of the rules thus 
established, or some aggregate forming a portion of that aggregate, 
is the appropriate matter of jurisprudence, general or particular. 

To the aggregate of the rules thus established, or to some aggre¬ 
gate forming a portion of that aggregate, the term law^ as used 
simply and strictly, is exclusively applied. But, as contradistin¬ 
guished to natural law, or to the law of nature (meaning, by those 
expressions, the law of God), the aggregate of the rules, estab¬ 
lished by political superiors, is frequently styled positive law, or 
law existing by position. As contradistinguished to the rules which 
I style positive morality^ and on which I shall touch immediately, 
the aggregate of the rules, established by political superiors, may 
also be marked commodiously with the name of positive laiP. For 
the sake, then, of getting a name brief and distinctive at once, 
and agreeably to frequent usage, I style that aggregate of rules, 
or any portion of that aggregate, positive law. though rules, which 
are not established by political superiors, are also positive., or exist 
by position^ if they be rules or laws, in the proper signification of 
the term. 

Though some of the laws or rules, which are set by men to men, 2nd cian. 
are established by political superiors, others are not established by 
political superiors, or are not established by political superiors, in 
that capacity or character. 
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[Closely analogous to human laws of this second class, are a set 
of objects frequently but improperly termed hm^ being rules set and 
enforced by mere opinion^ that is, by the opinions or sentiments held 
or felt by an indeterminate body of men in regard to human con¬ 
duct. Instances of such a use of the term law are the expressions - 
‘The law of honour;’ ‘The law set by fashion;’ and rules of this spec¬ 
ies constitute much of what is usually termed ‘International law .’ 

The aggregate of human laws properly so called belonging to 
the second of the classes above mentioned, with the aggregate of 
objects improperly but by dose analogy termed laws, I place together 
in a common class, and denote them by the term] positive morality. 
The name morality severs them from positive law, while the epithet 
positive disjoins them from the hw of God. And to the end of 
obviating confusion, it is necessary or expedient that they should 
be disjoined from the latter by that distinguishing epithet. For 
the name morality (or morals), when standing unqualified or alone, 
denotes indifferently either of the following objects: namely, posi¬ 
tive morality as it is, or without regard to its merits; and positive 
morality as it would be, if it conformed to the law of God, and 
were, therefore, deserving of approbation. 

[Besides the various sorts of rules which are included in the 
literal acceptation of the term law, and those which are by a close 
and striking analogy, though improperly, termed laws, there are 
numerous applications of the term law, which) rest upon a slender 
analogy and are merely metaphorical or figurative. Such is the 
case when we talk of laws observed by the lower animals; of laws 
regulating the growth or decay of vegetables; of laws determining 
the movements of inanimate bodies or masses. For where intelli- 
gence is not, or where it is too bounded to take the name of 
reason, and, therefore, is too bounded to conceive the purpose of 
a law, there is not the will which law can work on, or which 
duty can incite or restrain. Yet through these misapplications of 
a name, flagrant as the metaphor is, has the field of jurisprudence 
and morals been deluged with muddy speculation. 

[Having] suggested the purpose of my attempt to determine the 
province of jurisprudence: to distinguish positive law, the appropri¬ 
ate matter of jurisprudence, from the various objects to which it 
is related by resemblance, and to which it is related, nearly or 
remotely, by a strong or slender analogy: I shall [now] state the 
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essentials of a /^h> or ruk (taken with the largest signification 
which can be given to the term properly). 

Ever}' laiv or mle (taken with the largest signification which can Lum rui^ 
be given to the term pr^perly^ is a command, Or^ rather, laws or 
rules, properly so called, are a species of commands, of 

Now, since the term command comprises the term lam^ the first 
is the simpler as well as the larger of the two. But, simple as it 
is, it admits of explanation. And, since it is the key to the sciences 
of jurisprudence and morals, its meaning should be analysed with 
precision. 

Accordingly, I shall endeavour, in the first instance, to analyse 
the meaning of ^command:' an analysis which, ! fear, will task the 
patience of my hearers, but which they will bear with cheerfulness, 
or, at least, with resignation, if they consider the difficulty of 
performing it. The elements of a science are precisely the parts 
of it which are explained least easily. Terms that are the largest, 
and, therefore, the simplest of a series, are without equivalent 
expressions into which we can resolve them concisely, .And when 
we endeavour to define them, or to translate them into terms 
which we suppose are better understood, we are forced upon 
awkward and tedious circumlocutions. 

If you express or intimate a wish that I shall do or forbear Tkc meaning oj 
from some act, and if you will visit me with an eril in case 1 . 

comply not with your wish, the expression or intimation of your 
wish is a command, A command is distinguished from other 
significations of desire, not by the style in which the desire is 
signified, but by the power and the purpose of the part}^ command¬ 
ing to inflict an evil or pain in case the desire be disregarded. 

If you cannot or will not harm me, in case 1 comply not with 
your wish, the expression of your wish is not a command, although 
you utter your wish in imperative phrase. If you are able and 
willing to harm me in case 1 comply not with your wish, the 
expression of your wish amounts to a command, although you 
are prompted by a spirit of courtesy to utter it in the shape of 
a request. 'Preces erant, sed quibus contradict non posset.' Such is 
the language of Tacitus, when speaking of a petition by the 
soldiery to a son and lieutenant of Vespasian. 

A command, then, is a signification of desire. But a command 
is distinguished from other significations of desire by this peculiar™ 
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ity: that the party to whom it is directed is liable to e\Tl from 
the other, in case he comply not with the desire. 

Being liable to evil from you if 1 comply not with a wish which 
you signify, I am bound or obliged by your command, or I lie 
under a duty to obey it. If, in spite of that evil in prospect, I 
comply not with the wish which you signifr, I am said to disobey 
your command, or to violate the duty which it imposes. 

Command and duty^ are, therefore, correlative terms: the mean¬ 
ing denoted by each being implied or supposed by the other. Or 
(changing the expression) wherever a duty lies, a command has 
been signified; and whenever a command is signified, a duty' is 
imposed. 

Concisely expressed, the meaning of the correlative expressions 
is this. He who will inflict an evil in case his desire be disregarded, 
utters a command by expressing or intimating his desire: He who 
is liable to the e\il in case he disregard the desire, is bound or 
obliged by the command. 

The evil which will probably be incurred in case a command 
be disobeyed or (to use an equivalent expression) in case a duty 
be broken, is frequently called a sanction^ or an enforcement of 
obedience. Or (varying the phrase) the command or the duty' is 
said to be sanctioned or enforced by the chance of incurring the 
evil. 

Considered as thus abstracted from the command and the duty 
which it enforces, the evil to be incurred by disobedience is 
frequendy styied a punishment. But, as punishments, striedy so 
called, are only a class of sanctions, the term is too narrow to 
express the meaning adequately. 

I obsen'e that Dr. Paley, in his analysis of the term obligation^ 
lays much stress upon the violence of the motive to compliance. 
In so far as I can gather a meaning from his loose and inconsistent 
statement, his meaning appears to be this: that unless the motive 
to compliance be violent or intense., the expression or intimation 
of a wish is not a command., nor does the party' to whom it is 
directed lie under a duty to regard it. 

If he means, by a violent motive, a motive operating with 
certainty, his proposition is manifestly false. The greater the evil 
to be incurred in case the wish be disregarded, and the greater 
the chance of incurring it on that same event, the greater, no 
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doubt, is the chance that the wish will not be disregarded. Bur no 
conceivable motive will certainly determine to compliance, or no 
conceivable motive will render obedience inevitable. It Palev’s 
proposition be true, in the sense which 1 have now ascribed to 
it, commands and duties are simply impossible. Or, reducing his 
proposition to absurdiw by a consequence as manifestly false, 
commands and duties are possible, but are never disobeyed or 
broken. 

If he means by a violent motive, an e^il which inspires fear, 
his meaning is simply this: that the party bound by a command 
is bound by the prospect of an evil. For that which is not feared 
is not apprehended as an evil; or (changing the shape of the 
expression) is not an evil in prospect. 

The truth is, that the magnitude of the eventual evil, and the 
magnitude of the chance of incurring it, are foreign to the matter 
in question. The greater the eventual evil, and the greater the 
chance of incurring it, the greater is the cfheacy of the command, 
and the greater Is the strength of the obligation: Or (substituting 
expressions exactly equivalent), the greater is the chance that the 
command will be obeyed, and that tlie duly will not be broken. 
But where there is the smallest chance of incurring the smallest 
evil, the expression of a wish amounts to a command, and, 
therefore, imposes a duty'. The sanction, if you will, is feeble or 
insufficient; but still there h a sanction, and, therefore, a duty' 
and a command. 

By some celebrated writers (by Locke, Bentham, and, I think, 
Paley), the term sanction, or enforcement of obedience^ is applied to 
conditional good as well as to conditional evil: to reward as well 
as to punishment. But, with all my habitual veneration for the 
names of Locke and Bentl^am, I think that this extension of the 
term is pregnant with confusion and perplexity. 

Rewards arc, indisputably, motives to comply’ with the wishes 
of others. But to talk of commands and duties as sanctioned or 
enforced by rewards, or to talk of rewards as ohfi^ing or constraining 
to obedience, is surely a wide departure from the estabushed 
meaning of the terms. 

If you expressed a desire that 1 should render a sen-icc, and 
if you proffered a reward as the motive or inducement to render 
it, you would scarcely be said to command the serv ice, nor should 
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/, in ordinary language, be obliged to render it. In ordinary 
language, you would promise me a reward, on condition of my 
rendering the service, whilst / might be incited or persuaded to 
render it by the hope of obtaining the reward. 

Again: If a law hold out a reward^ as an inducement to do 
some act, an eventual right is conferred, and not an obligation 
imposed, upon those who shall act accordingly: The imperative 
part of the law being addressed or directed to the party whom 
it requires to render the reward. 

In short, I am determined or inclined to comply with the wish 
of another, by the fear of disadvantage or evil. I am also deter¬ 
mined or inclined to comply with the wish of another, by the 
hope of advantage or good. But it is only by the chance of 
incurring evil, that I am bound or obliged to compliance. It is only 
by conditional evil, that duties are sanctioned or enforced. It is the 
power and the purpose of inflicting eventual evil, and not the 
power and the purpose of imparting eventual good, which gives 
to the expression of a wish the name of a command. 

If we put reward into the import of the term sanaion, we must 
engage in a toilsome struggle with the current of ordinary speech; 
and shall often slide unconsciously, notwithstanding our efforts 
to the contrary, into the narrower and customary meaning. 

It appears, then, from what has been premised, that the ideas 
or notions comprehended by the term command are the following. 
I. A wish or desire conceived by a rational being, that another 
rational being shall do or forbear, a. An evil to proceed from the 
former, and to be incurred by the latter, in case the latter comply 
not with the wish. 3. An expression or intimation of the wish by 
words or other signs. 

It also appears from what has been premised, that command., 
duty, and sanction are inseparably connected terms: that each 
embraces the same ideas as the others, though each denotes those 
ideas in a peculiar order or series, 

‘A wish conceived by one, and expressed or intimated to 
another, with an e\il to be inflicted and incurred in case the wish 
be disregarded,’ are signified directly and indirectly by each of 
the three expressions. Each is the name of the same complex 
notion. 
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But when I am talking direaly of the expression Or intimation triL/rtifr 
of the wish^ I employ the term command'. The expression or 
intimation of the wish being presented prominently to my hearer; 
whilst the evil to be incurred, with the chance of incurring it, 
are kept (if I may so express myself) in the background of my 
picture. 

When I am talking directly of the chance of incurring the evil, 
or (changing the expression) of the liability or obnoxiousness to 
the evil, I employ the term duty,, or the term obligation: The 
liability or obnoxiousness to the e^■il being put foremost, and the 
rest of the complex notion being signified implicitly. 

When 1 am talking immediately of the evil itself, 1 employ the 
term sanction^ or a term of the like import: The evil to be incurred 
being signified directly; whilst the obnoxiousness to that with 
the expression or intimation of the wish, are indicated indirectly 
or obliquely* 

To those who are familiar with the language of logicians 
(language unrivalled for brevity, distinctness, and precision), I can 
express my meaning accurately in a breath. -- Each of the three 
terms signifies the same notion; but each denotes a different part 
of that notion, and connotes the residue. 

Commands are of two species. Some are laws or rules. The i or rulei 
Others have not acquired an appropriate name, nor does language 
afford an expression which will mark them briefly and precisely . art otcasioiial ar 
1 must, therefore, note them as well as 1 can by the ambiguous 
and inexpressive name of ^occasional or particular commands.’ 

The term laws or rules being not unfrequentiy applied to 
occasional or particular commands, it is hardly possible to describe 
a line of separation which shall consist in every respect with 
established forms of speech* But the distinction between laws and 
particular commands may, I think, be stated in the following 
manner* 

By every command, the party to whom it is directed is obliged 
to do or to forbear. 

Now’ where it obliges generally to acts or forbearances of a class, 
a command is a law^ or rule. But w'here it obliges to a specific act 
or forbearance, or to acts or forbearances which it determines 
specifically or individually, a command is occasional or particular. 
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In other words, a class or description of acts is determined by a 
law or rule, and acts of that class or description are enjoined or 
forbidden generally. But where a command is occasional or par¬ 
ticular, the act or acts, which the command enjoins or forbids^ 
are assigned or determined by their specific or individual natures 
as well as by the class or description to which they belong. 

The statement which 1 have given in abstract expressions I will 
now endeavour to illustrate by apt examples. 

If you command your servant to go on a given errand, or not to 
leave your house on a given evening, or to rise at such an hour on 
such a morning, or to rise at that hour during the next week or 
month, the command is occasional or particular. For the act or acts 
enjoined or forbidden are specially determined or assigned. 

But if you command him simply to rise at that hour, or to rise 
at that hour aln>ays, or to rise at that hour till further orders^ it 
may be said, mth propriety, that you lay dowm a rule for the 
guidance of your serv'ant’s conduct. For no specific act is assigned 
by the command, but the command obliges him generally to acts 
of a determined class. 

If a regiment be ordered to attack or defend a post, or to quell 
a riot, or to march from their present quarters, the command is 
occasional or particular. But an order to exercise daily till further 
orders shall be given would be called a general order, and might 
be called a rule. 

If Parliament prohibited simply the exportation of com, either 
for a given period or indefinitely, it would establish a law or rule: 
a kind or sort of acts being determined by the command, and 
acts of that kind or sort being generally forbidden. But an order 
issued by Parliament to meet an impending scarcity', and stopping 
the exportation of com then shipped and in party would not be a 
law or rule, though issued by the sovereign legislature. The order 
regarding exclusively a specified quantity of corn, the negative acts 
or forbearances, enjoined by the command, would be determined 
specifically or individually by the determinate nature of their 
subjea. 

As issued by a sovereign legislature, and as wearing the form 
of a law, the order w^hich I have now imagined would probably 
be called a law. And hence the difficulty of drawing a distinct 
boundary between law's and occasional commands. 
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Again: An act which is not an offence, according to the existing 
law, moves the sovereign to displeasure: and, though the authors 
of the act are legally innocent or unoffending, the sovereign 
commands that they shall be punished. As enjoining a specific 
punishment in that specific case, and as not enjoining generally 
acts or forbearances of a class, the order uttered by the sovereign 
is not a law or rule. 

Whether such an order would be called a law, seems to depend 
upon circumstances which are purely immaterial: immaterial, that 
is, with reference to the present purpose, though material with 
reference to others. If made by a sovereign assembly deliberately^ 
and with the forms of legislation, it would probably be called a 
law. If uttered by an absolute monarch, without deliberation or 
ceremony, it would scarcely be confounded with acts of legislation, 
and would be styled an arbitrary command, Yet, on cither of 
these suppositions, its nature would be the same, It would not 
be a law or rule, but an occasional or particular command of the 
sovereign One or Number. 

To conclude with an example which best illustrates the distinc¬ 
tion, and which shows the importance of the distinction most 
conspicuously, judicial commands are commonly occasional or par¬ 
ticular, although the commands w'hich they are calculated to 
enforce are commonly laws or rules. 

For instance, the lawgiver commands that thieves shall be 
hanged. A specific theft and a specified thief being given, the 
judge commands that the thief shall be hanged, agreeably to the 
command of the lawgiver. 

Now' the lawgiver determines a class or description of acts; 
prohibits acts of the class generally and indefinitely; and com¬ 
mands, with the like generalit>', that punishment shall follow 
transgression. The command of the lawgiver is, therefore, a law 
or rule. But the command of the judge is occasional or particular. 
For he orders a specific punishment, as the consequence of a 
specific offence. 

According to the line of separation which 1 have now attempted 
to describe, a law and a particular command are distinguished 
thus. - Acts or forbearances of a dass are enjoined generally by 
the former, Acts determined &pedfic<iil}\ are enjoined or forbidden 
by the latter. 
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A different line of separation has been drawn by Blackstone 
and others. According to Blackstone and others, a law and a 
particular command are distinguished in the following manner. - 
A law obliges generally the members of the given community', or 
a law obliges generally persons of a given class. A particular 
command obliges a single person, or persons whom it determines 
individually. 

Thar laws and particular commands are not to be distinguished 
thus, ’v^'ill appear on a moment's reflection. 

For, first, commands which oblige generally the members of 
the given community, or commands which oblige generally persons 
of given classes, are not always laws or rules. 

[Thus, in the case already supposed; that in w'hich the sovereign 
commands that all corn actually shipped for exportation be stopped 
and detained; the command is obligatory upon the whole com¬ 
munity', but as it obliges them only to a set of acts individually 
assigned, it is not a law. Again, suppose the sovereign to issue 
an order, enforced by penalties, for a general mourning,] on 
occasion of a public calamity'. Now, though it is addressed to the 
community at large, the order is scarcely a rule, in the usual 
acceptation of the term. For, though it obliges generally the 
members of the entire community, it obliges to acts which it 
assigns specifically, instead of obliging generally to acts or for¬ 
bearances of a class. If the sovereign commanded that black should 
be the dress of his subjects, his command would amount to a 
law. But if he commanded them to wear it on a specified occasion, 
his command would be merely particular. 

And, secondly, a command which obliges exclusively persons 
individually determined, may amount, notwithstanding, to a law 
or rule. 

For example, A father may set a rule to his child or children: 
a guardian, to his w^ard: a master, to his slave or servant. And 
certain of God’s lam were as binding on the first man, as they 
are binding at this hour on the millions who have sprung from 
his loins. 

Most, indeed, of the laws which are established by political 
superiors, or most of the laws which are simply and strictly so 
called, oblige generally the members of the political community', 
or oblige generally persons of a class. To frame a sy'stem of duties 
for every individual of the community, were simply impossible: and 
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if it were possible, it were utterly useless. Most of the laws 
established by political superiors are, therefore, general in a twofold 
manner: as enjoining or forbidding generally acts of kinds or 
sorts; and as binding the whole community, or, at least, whole 
classes of its members. 

But if we suppose that Parliament creates and grants an office, 
and that Parliament binds the grantee to services of a given 
description, we suppose a law established by political superiors, 
and yet exclusively binding a specified or determinate person. 

Laws established by political superiors, and exclusively binding 
specified or determinate persons, are styled, in the language of 
the Roman jurists, privilegia. Though that, indeed, is a name 
w'hich will hardly denote them distinctly: for, like most of the 
leading terms in acmal systems of law, it is not the name of a 
definite class of objects, but of a heap of heterogeneous objeas.' 

It appears, from what has been premised, that a law, properly 
so called, may be defined in the following manner, 

A law is a command which obliges a person or persons. 

But, as contradistinguished or opposed to an occasional or 
particular command, a law is a command which obliges a person 
or persons, and obliges generally to acts or forbearances of a class. 

In language more popular but less distinct and precise, a law 
is a command which obliges a person or persons to a course of 
conduct. 

Laws and other commands are said to proceed from superiors., 
and to bind or oblige infenors. I will, therefore, analj'ze the 
meaning of those correlative expressions; and will try to strip 
them of a certain mystery, by which that simple meaning appears 
to be obscured. 

Superiority is often synonymous with precedence or excellence. We 
talk of superiors in rank; of superiors in wealth; of superiors in 
virtue: comparing certain persons with certain other persons; and 

' Wliere a privileg^urtt merely imposes a dutj', it ejidusively obliges a detenninate 
person or persons. But where a privik^uya confers a right, and the right conferred 
avails against the mrid at large, the law is privikgiuttj as viewed from a certain 
aspect, but ts aUn a general lan> as viewed from another aspect In respect of the 
right conferred, the law exclusively regards a determinate person, and, therefore, 
is priviiegtum. In respect of the duty imposed, and corresponding to the nght 
conferred, the law regards generally the members of the entire community . 

This I shall explain particularly at a subsequent point of my Course, when 1 
consider the peculiar nature of so-called privilegia, or of so-called private lajps. 
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meaning that the formet precede or excel the latter in rank, in 
wealth, or in virtue* 

But, taken with the meaning wherein 1 here understand It, the 
term superiority signifies might', the power of affecting others with 
evil or pain, and of forcing them, through fear of that evil, to 
fashion their conduct to one’s wishes* 

For example, God is emphatically the superior of Man. For his 
power of affecting us with pain, and of forcing us to complv with 
his wiU, is unbounded and resistless. 

To a limited extent, the sovereign One or Number is the 
superior of the subject or citizen: the master, nf the slave or 
servant: the father, of the child. 

In short, whoever can oblige another to comply with his wishes, 
is the superior of that other, so far as the abilit}^ reaches: The 
party who is obnoxious to the impending evnl, being, to that same 
extent, the inferior. 

The might or superiority' of God, is simple or absolute. But 
in all or most cases of human superiority, the relation of superior 
and inferior, and the relation of inferior and superior, are recipro¬ 
cal. Or (changing the expression) the party' who is the superior 
as viewed from one aspect, is the inferior as v'iewcd from another, 

For example. To an indefinite, though limited extent, the mon¬ 
arch is the superior of the governed: his power being commonly 
sufficient to enforce compliance with his will. But the governed, 
collectively or in mass, are also the superior of the monarch: who 
is checked in the abuse of his might by his fear of exciting their 
anger; and of rousing to active resistance the might which slumbers 
in the multitude. 

A member of a sovereign assembly is the superior of the judge: 
the judge being bound by the law which proceeds from that 
sovereign body. But, in his character of citizen or subject, he is 
the inferior of the judge: the judge being the minister of the law, 
and armed with the power of enforcing it. 

It appears, then, that the term superiority (like the terms duty 
and sanction) is implied by the term cominand. For superiority' is 
the power of enforcing compliance with a wish: and the expression 
or intimation of a wish, with the power and the purpose of 
enforcing it, are the constituent elements of a command. 

‘That laws emanate from superiorf is, therefore, an identical 
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proposition. For the meaning which it affects to impart is con¬ 
tained in its subject. 

If I mark the peculiar source of a given law, or if I mark the 
peculiar source of laws of a given class, it is possible that 1 am 
sajing something which may instruct the hearer. But to affirm of 
laws universally ‘that they flow from superiorsy or to affirm of 
laws universally ‘that inferiors are bound to obey them/ is the 
merest tautology and trifling. 

Like most of the leading terms in the science of jurisprudence 
and morals, the term lam is extremely ambiguous. Taken with 
the largest signification which can be giveri to the term properly, 
lam are a species of commands. But the term is improperly applied 
to various objects which have nothing of the imperative character: 
to objects which are not commands; and which, therefore, are not 
laws, properly so called. 

Accordingly, the proposition ‘that laws are commands’ must be 
taken with limitations. Or, rather, we must distinguish the various 
meanings of the term laws\ and must restrict the proposition to 
that class of objects which is embraced by the largest signification 
that can be given ro the term properly. 

[1 have already indicated, and shall hereafter more fully describe, 
the objects improperly lermed laws, which are not within the 
province of jurisprudence (being either rules enforced by opinion 
and closely analogous to laws properly so called, or being laws 
so called by a metaphorical application of the term merely). There 
are other objects improperly termed laws (not being commands) 
which yet may properly be included within the province of juris¬ 
prudence. These I shall endeavour to particularise: -] 

I. Acts on the part of legislatures to explain positive law, can 
scarcely be called laws, In the proper signification of the term. 
Working no change in the actual duties of the governed, but 
simply declaring wfiat those duties are, they properly are acts of 
interpretation by legislative authority. Or, to borrow an expression 
from the writers on the Roman Law, they are acts of authentic 
interpretation. 

But, this notwithstanding, they are frequently styled laws; 
dedaraiory laws, or declaratory^ statutes. They must, therefore, be 
noted as forming an exception to the proposition ‘that laws are 
a species of commands.’ 
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It often, indeed, happens (as I shall show in the proper place), 
that laws declaratory in name are imperative in effect: Legislative, 
like judicial interpretation, being frequently deceptive; and estab- 
lishing new law, under guise of expounding the old. 

2. Laws to repeal laws, and to release from existing duties, 
must also be excepted from the proposition *that laws are a species 
of commands.’ In so far as they release from duties imposed by 
existing laws, they are not commands, but revocations of com¬ 
mands. They authorize or permit the parties, to whom the repeal 
extends, to do or to forbear from acts which they were commanded 
to forbear from or to do. And, considered with regard to this^ 
their immediate or direct purpose, they are often named permissive 
laws^ or, more briefly and more properly, permissions. 

Remotely and indirecdy, indeed, permissive laws are often or 
always imperative. For the parties released from duties are restored 
to liberties or rights: and duties answering those rights are, there¬ 
fore, created or revived. 

But this is a matter which I shill examine with exactness, when 
I anai>'ze the expressions ‘legal right,’ ‘permission by the sovereign 
or state,’ and *civil or political liberty.’ 

3. Imperfect laws, or laws of imperfect obligation, must also 
be excepted from the proposition ‘that laws are a species of 
commands.’ 

An imperfect law (with the sense wherein the term is used by 
the Roman jurists) is a law which wants a sanction, and which, 
therefore, is not binding. A law declaring that certain acts are 
crimes, but annexing no punishment to the commission of acts 
of the class, is the simplest and most obvious example. 

Though the author of an imperfect law signifies a desire, he 
manifests no purpose of enforcing compliance with the desire. 
But where there is not a purpose of enforcing compliance with 
the desire, the expression of a desire is not a command. Conse- 
quendy, an imperfect law is not so properly a law^, as counsel, 
or exhortation, addressed by a superior to inferiors. 

Examples of imperfect laws are cited by the Roman jurists. But 
with us in England, law's professedly imperative are always (I 
believe) perfect or obligatory. WTiere the English legislature affects 
to command, the English tribunals not unreasonably presume that 
the legislature exacts obedience. And, if no specific sanction be 
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annexed to a given law, a sanction is supplied by the courts of 
justice, agreeably to a general maxim which obtains in cases of 
the kind. 

The imperfect laws, of which 1 am now speaking, are laws 
which are imperfect, in the sense of the Roman juristy. that is to 
say, laws which speak the desires of political superiors, but which 
their authors (by oversight or design) have not provided with 
sanctions. Many of the writers on morals^ and on the so called 
law of naturef have annexed a different meaning to the term 
imperfect. Speaking of imperfect obligations, they commonly mean 
duties which arc not legal: duties imposed by commands of God, 
or duties imposed by positive morality, as contradistinguished to 
duties imposed by positive law. An imperfect obligation, in the 
sense of the Roman jurists, is exactly equivalent to no obligation 
at all. For the term imperfect denotes simply, that the law wants 
the sanction appropriate to laws of the kind. An imperfea obli¬ 
gation, in the other meaning of the expression, is a religious or 
a moral obligation. The term imperfect does not denote that the 
law imposing the duty wants the appropriate sanction. It denotes 
that the law imposing the duty is not a law established by a 
political superior: that it wants that perfect^ or that surer or more 
cogent sanction, which is imparted by the sovereign or state. 

I believe that 1 have noiv reviewed all the classes of objects, /.aipi fproperiy ss 
to which the term iawi is improperly applied. The laws (improperly 
so called) which I have here lastly enumerated, are (1 think) the jmpms/rw. 
only laws which are not commands, and which yet may be properly 
included within the province of jurisprudence. But though these, 
with the so called laws set by opinion and the objects metaphor¬ 
ically termed laws, are the only laws which really are not com¬ 
mands, there are certain laws (properly so called) which may seem 
not imperative. Accordingly, 1 will subjoin a few' remarks upon 
laws of this dubious character, 

1. There are laws, it may be said, which merely create rigkty. 

.And, seeing that every command imposes a dut}\ laws of this 
nature are not imperative. 

But, as 1 have intimated already, and shall show^ completely 
hereafter, there are no laws merely creating rights. There are laws, 
it is true, which merely create duties: duties not correlating with 
correlating rights, and which, therefore may be styled absolute. 
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But ever\' really conferring a right, imposes expressly or 
tacitly a relative duty, or a duty' correlating with the right. If it 
specify' the remedy to be given, in case the right shall be infringed, 
it imposes the relative duty expressly. If the remedy to be given 
be not specified, it refers tacitly to pre-evisting law, and clothes 
the right which it purports to create with a remedy provided by 
that law'. Every law, really conferring a right, is, therefore, impera¬ 
tive: as imperative, as if its only purpose were the creation of a 
duty', or as if the relative duty’, which it inevitably imposes, were 
merely absolute. 

The meanings of the term rights are various and perplexed; 
taken with its proper meaning, it comprises ideas which are 
numerous and complicated; and the searching and extensive analy¬ 
sis, which the term, therefore, rei^uires, w'ould occupy more room 
than could be given to it in the present lecture. It is not, however, 
necessary, that the analysis should be performed here. I propose, 
in my earlier lectures, to determine the province of jurisprudence; 
or to distinguish the laws established by political superiors, from 
the various laws, proper and improper, with which they are fre¬ 
quently confounded. And this I may accomplish exaedy enough, 
without a nice inquiry into the import of the term right, 

2. According to an opinion which I must notice incidentally 
here, though the subject to which it relates will be treated directly 
hereafter, customary laws must be excepted from the proposition 
Hhat laws are a species of commands.’ 

By many of the admirevs of customary’ laws (and, especially, of their 
German admirers), they are thought to oblige legally (independentiy 
of the sovereign or state), because the citizens or subjects have 
observed or kept them. Agreeably to this opinion, they are not the 
creatures of the sovereign or state, although file sovereign or stale may 
abolish them at pleasure. Agreeably to this opinion, they are positive 
iaw' (or law, strictiy so called), inasmuch as they are enforced by the 
courts of justice: But, that notwithstanding, they exist as posittve law 
by the spontaneous adoption of the governed, and not by position or 
establishment on the part of political superiors. Consequently, cus¬ 
tomary' laws, considered as positive law', are not commands. And, 
consequentiy, customary law s, considered as positive law', are not laws 
or rules properly so called. 
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An opinion less mysterious, but somewhat allied to this, is not 
uncommonly held by the adverse party: by the party which is 
strongly opposed to customary law; and to all law made judicially, 
or in the way of judicial legislation. According to the latter opinion, 
all judge-made law, or all judge-made law established by subjea 
judges, is purely the creature of the judges by whom it is estab¬ 
lished immediately. To impute it to the sovereign legislature, or 
to suppose that it speaks the will of the sovereign legislature, is 
one of the foolish or knavish fictions with which lawyers, in every 
age and nation, have perplexed and darkened the simplest and 
clearest truths. 

I think it will appear, on a moment^s reflection, that each of 
these opinions is groundless: that customary law is imperative^ in 
the proper signification of the term; and that all iudge-made law 
is the creature of the sovereign or state. 

At its origin, a custom is a rule of conduct which the governed 
observe spontaneously, or not in pursuance of a law set by a 
political superior. The custom is transmuted into positive law, 
when it is adopted as such by the courts of justice, and when 
the judicial decisions fashioned upon it are enforced by the power 
of the state. But before it is adopted by the courts, and clothed 
with the legal sanction, it is merely a rule of positive morality: a 
rule generally observed by the citizens or subjects; but deriving 
the only force, which it can be said to possess, from the general 
disapprobation falling on those w'ho transgress k. 

Now when judges transmute a custom into a legal rule (or 
make a legal rule not suggested by a custom), the legal rule 
which they establish is established by the sovereign legislature. A 
subordinate or subject judge is merely a minister. The portion 
of the sovereign power which lies at his disposition is merely 
delegated. The rules which he makes derive their legal force from 
authority given by the state: an authority^ which the state may 
confer expressly, but which it commonly imparts in the way of 
acquiescence. For, since the state may reverse the rules which 
he makes, and yet permits him to enforce them by the power of 
the political community, its sovereign will ‘that his rules shall 
obtain as law’ is clearly evinced by its conduct, though not by its 
express declaration. 
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The admirers of customary law love to trick out their idol with 
mysterious and imposing attributes. But to those who can see the 
difference between positive law and morality^ there is nothing of 
mystery about it. Considered as rules of positive morality, custom¬ 
ary laws arise from the consent of the governed^ and not from 
the position or establishment of political superiors. But, considered 
as moral rules turned into positive laws, customary laws are 
established by the state: established by the state direcdy, when 
the customs are promulged in its statutes; established by the state 
circuitously, when the customs are adopted by its tribunals. 

The opinion of the party which abhors judge-made laws, springs 
from their inadequate conception of the nature of commands. 

Like other significations of desire, a command is express or 
tacit. If the desire be signified by vsHirds (written or spoken), the 
command is express. If the desire be signified by conduct (or by 
any signs of desire which are not words), the command is tacit. 

Now when customs are turned into legal rules by decisions of 
subject judges, the legal rules which emerge from the customs 
are tacit commands of the sovereign legislature. The state, which 
is able to abolish, permits its ministers to enforce them: and it, 
therefore, signifies its pleasure, by that its voluntary acquiescence, 
'that they shall serve as a law to the governed." 

My present purpose is merely this; to prove that the positive 
law styled customary (and all positive law made judicially) is estab¬ 
lished by the state directly or circuitously, and, therefore, is 
imperative. I am far from disputing, that law made judicially (or 
in the way of improper legislation) and law made by statute (or 
in the properly legislative manner) are distinguished by weighty 
differences. 1 shall inquire, in future lectures, what those differ¬ 
ences are; and why subject judges, who are properly ministers of 
the law, have commonly shared with the sovereign in the business 
of making it. 

iMVi whuk an I assume, then, that the only laws which are not imperative, 
[and which belong to the subject-matter of jurisprudence,] are 
the fallowing — i. Declaratory laws, or laws explaining the import 
of existing positive law. 2, Laws abrogating or repealing existing 
positive law. 3. Imperfect laws, or laws of imperfect obligation 
(with the sense wherein the expression is used by the Roman 
jurists). 
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But the space occupied in the science by these improper laws 
is comparatively narrow and insignificant. Accordingly, although 
I shall take them into account so often as I refer to them directly, 
I shall throw them out of account on other occasions. Or (changing 
the expression) I shall limit the term iarv to laws which are 
imperative, unless I extend it expressly to laws which are not. 
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IN my first lecture, I stated or suggested the purpose and the 
manner of my attempt to determine the province of jurisprudence: 
to distinguish positive law, the appropriate matter of jurisprudence, 
from the various objects to which it is related by resemblance, 
and to which it is related, nearly or remotely, by a strong or 
slender analogy. 

In pursuance of that purpose, and agreeably to that manner, I 
stated the essentials of a law or rule {taken with the largest 
signification which can be given to the term properly). 

In pursuance of that purpose, and agreeably to that manner, I 
proceed to distinguish laws set by men to men from those Divine 
laws which are the ultimate test of human. 

The Divine laws, or the laws of God, are laws set by God to 
his human creatures. As I have intimated already, and shall show 
more fully hereafter, they are laws or rules, properly so called. 

As distinguished from duties imposed by human laws, duties 
imposed by the Divine laws may be called religious duties. 

As distinguished from violations of duties imposed by human 
laws, violations of religious duties are styled sins. 

As distinguished from sanctions annexed to human laws, the 
sanctions annexed to the Divine laws may be called religious 
sanctions. They consist of the evils, or pains, w'hich we may suffer 
here or hereafter, by the immediate appointment of God, and as 
consequences of breaking his commandments. 

Of the Divine laws, or the laws of God, some are revealed or 
promulged, and others are unrevealed. Such of the laws of God 
as are unrevealed are not unfrequently denoted by the following 
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names or phrases: *the law of nature;’ ‘natural law;’ ‘the law 
manifested to man by the lifht of nature or reason;’ ‘the laws^ 
preceptSf or dictates of natural religion/ 

The revealed law of God, and the portion of the law of God 
which is unrevealed^ are manifested to men in different ways, or 
by different sets of signs. 

With regard to the laws which God is pleased to reveal^ the Siteh of ihf 
way wherein they are manifested is easily conceived, 'fhey are 
expms commands: portions of the loord of God: commands signi¬ 
fied to men through the medium of human language; and uttered 
by God directly, or by sen^nts whom he sends to announce 
them. 

Such of the Dh ine laws as are unreveakd are laws set by God SsLh of thi 
to his human creatures, but not through the medium of human 
language, or not ejtpressly. 

These are the only iaw^s which he has set to that portion of 
mankind who are excluded from the light of Revelation, 

These laws are binding upon us (who have access to the truths 
of Revelation), in so far as the revealed law has left our dudes 
undetermined. For, though his express declarations are the clearest 
evidence of his will, wc must look for many of the duties, which 
God has imposed upon us, to the marks or signs of his pleasure 
w^hich are swled the light of nature. Paley and other divines have 
proved beyond a doubt, that it was not the purpose of Revelation 
to disclose the whole of those duties. 

Some wc could not know, without the help of Revelation; and 
these the revealed law- has stated distinctly and precisely. The 
rest w^e may know', if we will, by the light of namre or reason; 
and these the revealed law supposes or assumes. It passes them 
over in silence, or with a brief and incidental notice. tfn 

But if God has given us law’s w'hich he has not revealed or 
promulgcd, how shall ’we know them? UTiat are those signs of as unrrvtaiti? 
his pleasure, which we stvie tlie light of nature', and oppose, by 
that figurative phrase, to express declarations of his will? regard tht natuTt 

^ of i/tat Tht 

kypoikisis or 

The hypotheses or theories which attempt to resolve this ques- theory 4 ^ morji 

- , , I Sense: of innate 

tion, may be reduced, 1 think, to two. prscdcai 

principles: of a 

According to one of them, there are human actions which all 
mankind approve, human actions which all men disapprove; and sense, cff. eft. 
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these universal sentiments arise at the thought of those actions, 
spontaneously, instantly, and inevitably. Being common to all 
mankind, and inseparable from the thoughts of those actions, 
these sentiments are marks or signs of the Divine pleasure. They 
are proofs that the actions which excite them are enjoined or 
forbidden by the Deity, 

The rectitude or pravity of human conduct, or its agreement 
or disagreement with the laws of God, is instantly inferred from 
these sentiments, without the possibility of mistake. He has 
resolved that our happiness shall depend on our keeping his 
commandments: and it manifestly consists with his manifest 
wisdom and goodness, that we should know them promptly and 
certainly. Accordingly, he has not committed us to the guidance 
of our slow and fallible reason. He has wisely endowed us with 
feelin^.t which warn us at every step; and pursue us, with their 
importunate reproaches, when we wander from the path of our 
duties. 

These simple or inscrutable feelings have been compared to 
those which we derive from the outward senses, and have been 
referred to a peculiar faculty called the moral $ens€\ though, admit¬ 
ting that the feelings exist, and are proofs of the Divine pleasure, 

I am unable to discover the analogy which suggested the compari¬ 
son and the name. The objects or appearances which properly 
are perceived through the senses, are perceived immediately, or 
without an inference of the understanding. According to the 
hypothesis which ! have briefly stated or suggested, there is always 
an inference of the understanding, though the inference is short 
and inevitable. From feelings which arise within us when we think 
of certain actions, we infer that those actions are enjoined or 
forbidden by the Deity. 

The hjpothesis, however, of a moral sense., is expressed in other 
ways. 

The laws of God, to which these feelings are the index, are 
not unfrequently named innate practical principles., or postuiates of 
practical reasom or they are said to be written on our hearts, by 
the finger of their great Author, in broad and indelible characters. 

Common seme {the most yielding and accommodating of phrases) 
has been moulded and fined to the purpose of expressing the 
hypothesis in question. In all their decisions on the rectitude or 
pravity of conduct (its agreement or disagreement with the unre- 
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vealed law), mankind are said to be determined by common sense: 
this same common sense meaning, in this instance, the simple or 
inscrutable sentiments which I have endeavoured to describe. 

Considered as affecting the sout, when the man thinks especially 
of his own conduct, these sentiments, feelings, or emotions, are 
frequently styled hts conscience. 

According to the other of the adverse theories or hypotheses, ITtt fftrtfrj) or 
the laws of God, which are not revealed or promulged, must be 
gathered by man from the goodness of God, and from the tend¬ 
encies of human actions. In other words, the benevolence of God, 
with the principle of general utility, is our only index or guide 
to his unrevealed law. 

God designs the happiness of all his sentient creatures. Some a bruf tummafy 
human actions forward that benevolent purpose, or their tendenc- 
ies are beneficent or useful. Other human actions are adverse to 


that purpose, or their tendencies are mischievous or pernicious. 

The former, as promoting his purpose, God has enjoined. The 
latter, as opposed to his purpose, God has forbidden. He has 
given us the faculty of observing; of remembering; of reasoning: 
and, by duly applying those faculties, we may collect the tendencies 
of our actions. Knowing the tendencies of our actions, and know¬ 
ing his benevolent purpose, we know his tacit commands. 

Such is a brief summary of this celebrated theory. I should 
wander to a measureless distance from the main purpose of my 
lectures, if 1 stated ail the explanations with which that summary 
must be received. But, to obviate the principal misconceptions to hiefly itunsidtfied. 
which the theory is obnoxious, I will subjoin as many of those 
explanations as my purpose and limits will admit. 

The theory is this. — Inasmuch as the goodness of God is 
boundless and impartial, he designs the greatest happiness of all 
his sentient creatures: he wills that the aggregate of their enjoy¬ 
ments shall find no nearer limit than that which is inevitably set 
to it by their finite and imperfect nature. From the probable 
effects of our actions on the greatest happiness of all, or from 


the tendencies of human actions to increase or diminish that 
aggregate, we may infer the laws which he has given, but has 

not expressed or revealed. The mie 

Vow the tendency of a human action (as its tendency is thus (endmey 
understood) Is the whole of its tendency: the sum of its probable ^ 
consequences, in so far as they are important or material: the sum of that teadeney. 
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of its remote and collateral, as well as of its direct consequences, in 
so far as any of its consequences may inlluence the general 
happiness. 

Trying to collect its tendency (as its tendency is thus 
understood), we must not consider the action as if it were single 
and insulated^ but must look at the class of actions to which it 
belongs. The probable specific consequences of doing that single 
act, of forbearing from that single act, or of omitting that single 
act, are not the objects of the inquiry . The question to be solved 
is this: - If acts of the class were generally done, or generally 
forborne or omitted, what would be the probable effect on the 
general happiness or good? 

Considered by itself, a mischievous act rnay seem to be useful 
or harmless. Considered by itself, a useful act may seem to be 
pernicious. 

For example, if a poor man steal a handful from the heap of 
his rich neighbour, the act, considered by itself, is harmless or 
positively good. One man’s property' is assuaged with the 
superfluous wealth of another. 

But suppose that thefts were general (or that the useful right of 
property were open to frequent invasions), and mark the 
result. 

Without security for property, there w'ere no inducement to save. 
Without habitual saving on the part of proprietors, there were no 
accumulation of capital. Without accumulation of capital, there were 
no fund for the payment of wages, no division of labour, no elabor¬ 
ate and costly machines: there were none of those helps to labour 
which augment its productive power, and, therefore, multiply the 
enjoyments of every individual in the community'. Frequent 
invasions of property w'Ould bring the rich to poverty; and, w'hat 
were a greater evil, would aggravate the poverty of the poor. 

If a single and insulated theft seem to be harmless or good, the 
fallacious appearance merely arises from this: that the vast majority 
of those w'ho are tempted to steal abstain from invasions of property; 
[and the detriment to security, which is the end produced by a single 
theft, is overbalanced and concealed by the mass of w'ealth, the 
accumulation of which is produced by general security.] 

Again: If I evade the payment of a tax imposed by a good 
government, the specific effects of the mischievous forbearance are 
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indisputably useful. For the money which I unduly withhold is 
convenient to myself; and, compared with the bulk of the public 
revenue, is a quantity too small to be missed, But the regular 
payment of taxes is necessary to the existence of the government, 
And I, and the rest of the community, enjoy the security which 
it gives, because the payment of taxes is rarely evaded. 

In the cases now supposed, the act or omission is good, con¬ 
sidered as single or insulated; but, considered with the rest of 
its class, is evil. In other cases, an act or omission is evil, 
considered as single or insulated; but, considered with the rest 
of its class, is good. 

For example, A punishment, as a solitaiy fact, is an evil: the 
pain inflicted on the criminal being added to the mischief of the 
crime. But, considered as part of a system, a punishment useful 
or beneficient by a dozen or score of punishments, thousands of 
crimes are prevented. With the sufferings of the guilty few, the 
security of the many is purchased. By the lopping of a peccant 
member, the body is saved from decay. 

It, therefore, is true generally {for the proposition admits of 
exceptions), that, to determine the true tendency of an act, for^ 
bearance, or omission, we must resolve the following question. - 
WfViat would be the probable effea on the general happiness or 
good, if similar acts, forbearances, or omissions were general or 
frequent? 

Such is the test to which we must usually resort, if we would 
try' the true tendency of an act, forbearance, or omission: Meaning, 
by the true tendency of an act, forbearance, or omission, the sum 
of its probable effects on the general happiness or good, or its 
agreement or disagreement with the principle of general util^ty^ 

Bur, if this be the ordinary test for trying the tendencies of 
actions, and if the tendencies of actions be the index to the will 
of God, it follows that most of his commands are general or 
universal. The useful acts which he enjoins, and the pernicious 
acts which he prohibits, he enjoins or prohibits, for the most 
part, not singly, but by classes: not by commands which are 
particular, or directed to insulated cases; but by laws or rules 
which are general, and commonly inflexible. 

For example, Certain acts are pernicious, considered as a class: 
or (in other w'ords) the frequent repetition of the act were adverse 
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to the general happiness, though, in this or that instance, the ict 
might be useful or harmless. Further: Such are the motives or 
inducements to the commission of acts of the class, that, unless 
we were determined to forbearance by the fear of punishment, 
they mould be frequently committed. Now, if we combine these 
data with the wisdom and goodness of God, we must infer that 
he forbids such acts, and forbids them mithout exception. In the 
tenth, OT the hundredth case, the act might be useful: in the 
nine, or the ninety and nine, the act would be pernicious. If the 
act were permitted or tolerated in the rare and anomalous case, 
the motives to forbear in the others would be weakened or 
destroyed. In the hurry and tumult of action, it is hard to dis¬ 
tinguish justly. To grasp at present enjoyment, and to turn from 
present uneasiness, is the habitual inclination of us all. And thus, 
through the weakness of our judgments, and the more dangerous 
infirmity of our wills, we should frequently stretch the exception 
to cases embraced by the rule. 

Consequently, where acts, considered as a class, are useful or 
pernicious, we must conclude that he enjoins or forbids them, 
and by a rule which probably is inflexible. 

Such, 1 say, is the conclusion at which we must arrive, 
supposing that the fear of punishment be necessary to incite or 
restrain. 

For the tendency of an act is one thing: the utility of enjoining 
or forbidding it is another thing. There are classes of useful acts, 
which it were useless to enjoin; classes of mischievous acts, which 
it were useless to prohibit. Sanctions were superfluous. We are 
sufficiently prone to the useful, and sufficiently averse from the 
mischievous acts, without the motives which are presented to the 
will by 1 lawgiver. Motives natural or spontaneous (or motives 
other than those which are created by injunctions and prohibitions) 
impel us to action in the one case, and hold us to forbearance 
in the other. In the language of .Mr. Locke, ‘The mischievous 
omission or action would bring down evils upon us, which are 
its natural products or consequences; and which, as natural incon¬ 
veniences, operate mitkout a lam.* 

Now, if the measure or test which I have endeavoured to 
explain be the ordinary measure or test for trying the tendencies 
of our actions, the most current and specious of the objections. 
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which arc made to the theory of utility, is founded in gross 
mistake, and is open to triumphant refutation. 

The theory, be it always remembered, is this: 

Our motives to obey the laws which God has given us, are 
paramount to all others. For the transient pleasures which we 
may snatch, or the transient pains which we may shun, by violating 
the duties which they impose, are nothing in comparison with 
the pains by which those duties are sanctioned. 

The greatest possible happiness of all his sentient creatures, is 
the purpose and effect of those laws. For the benevolence by 
which they were prompted, and the wisdom with which they were 
planned, equal the might which enforces them. 

But, seeing that such is their purpose, they embrace the whole 
of our conduct: so far, that is, as our conduct may promote or 
obstruct that purpose; and so far as injunctions and prohibitions 
are necessary to correct our desires. 

In so far as the laws of God are clearly and indisputably 
revealed, we are bound to guide our conduct by the plain meaning 
of their terms. In so far as they are not revealed, we must resort 
to another guide: namely, the probable effect of our conduct on 
that general happiness or good which is the object of the Divine 
Lawgiver in all his laws and commandments. 

In each of these cases the source of our duties is the same; 
though the proofs by which we know them are different. The 
principle of general utility ts the index to many of these duties; 
but the principle of general utility is not their fountain or source. 
For duties or obligations arise from commands and sanctions, 
And commands, it is manifest, proceed not from abstractions, but 
from living and rational beings, 

Admit these premises, and the following conclusion is inevitable. — 
The whole of our conduct should be guided by the principle of utility, 
in so far as the conduct to be pursued has not been determined by 
Revelation. For, to conform to the principle or maxim vrith which a 
law coincides, is equivalent to obeying that law. 

Such is the theory: which 1 have repeated in various forms, 
and, I fear, at tedious length, in order that my younger hearers 
might conceive it with due distinctness. 

The current and specious objections to which I have adverted, 
may be stated thus: 
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‘Pleasure and pain {or good and evil) are inseparably connected. 
Every positive act* and every forbearance or omission, is followed 
by both: immediately or remotely, directly or collaterally, to our¬ 
selves or to our fellow-creatures* 

‘Consequently, if we shape our conduct justly to the principle 
of general utility, every' election which we make between doing 
or forbearing from an act w'ill be preceded by the following 
process. Firsti We shall conjecture the consequences of the act, 
and also the consequences of the forbearance. For these are the 
competing elements of that calculf^ion^ which, according to our 
guiding principle, we are bound to make. Secondly. We shall 
compare the consequences of the act with the consequences of 
the forbearance, and determine the set of consequences which 
gives the balance of advantage: which V'ields the larger residue of 
probable good, or (adopting a diiTerent, though exactly equivalent 
expression) which leaves the smaller residue of probable evil 
‘Now let us suppose that we actually tried this process, before 
we arrived at our resolves. And then let us mark the absurd and 
mischievous effects which would ine^’itably follow our attempts. 

‘Generally speaking, the period allowed for deliberation is brief: 
and to lengthen deliberation beyond that limited period, is equival¬ 
ent to forbearance or omission. Consequently,, if we performed 
this elaborate process completely and correctly, we should often 
defeat its purpose. We should abstain from action altogether, 
though utility' required us to act; or the occasion for acting usefully 
would slip through our fingers, whilst we weighed, with anxious 
scrupulosity, the merits of the act and the forbearance, 

‘But feeling the necessity of resolving promptly, we should not 
perform the process completely and correctly. We should guess 
or conjecture hastily the effects of the act and the forbearance, 
and compare their respective effects with equal precipitancy^ Our 
premises would be false or imperfect; our conclusions, badly 
deduced. Labouring to adjust our conduct to the principle of 
general utility, w'e should work inevitable mischief. 

‘And such were the consequences of following the principle of 
utility, though we sought the true and the useful with simplicity' 
and in earnest. But, as we commonly prefer our own to the 
interests of our fellow-creatures, and our ow'n immediate to our 
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own remote interests^ it is clear that we shoulti warp the principle 
to selfish and sinister ends. 

‘The final cause or purpose of the Divine laws is the general 
happiness or good. But to trace the effect of our conduct on the 
general happiness or good is not the way to know^ them. By 
consulting and obeying the laws of God we promote our own 
happiness and the happiness of our fellow^-creatures. But we 
should mt consult his laws, we should mt obey his law^s, and, so 
far as in us lay, we should thwart their benevolent design, if we 
made the general happiness our object or end. In a breath, we 
should widely deviate in effect from the principle of general utility 
by taking it as the i^uide of our conduct.* 

Such, I believe, is the meaning of those - if they have a mean- nc apt 
ing ™ who object to the principle of utilih' ‘that it were a dangerous 
principle of conduct.* ifrifjiy mtTvJuci^ 

As the objectors are [generally persons little accustomed to] 
clear and determinate thinking, I am not quite certain that 1 have 
conceived the objection exactly. But I have endeavoured [with 
perfeedy good faith] to understand [their meaning, and as forcibly 
as I can to state it, or to state the most rational meaning which 
their words can be supposed to import] 

It has been said, in answer to this objection, that it involves a 
contradiction in terms. Danger is another name for probable mischief. 

And, surely^ we best avert the probable mischiefs of our conduct, 
by conjecturing and estimating its probable consequences. To say 
‘that the principle of utility were a dangerous principle of conduct,’ 
is to say ‘that it were contrary to utility to consult utility.’ 

Now, though this is so brief and pithy that 1 heartily wish it w ere 
conclusive, I must needs admit that it scarcely touches the objec¬ 
tion, and falls far short of a crushing reduction to absurdity. For 
the objection [obviously assumes] that we cannot foresee and esti¬ 
mate the probable effects of our conduct: that if we attempted to 
calculate its good and its evil consequences, our presumptuous 
attempt at calculation would lead us to error and sin. [What is con¬ 
tended is, that by the attempt to act according to utility, an attempt 
which would not be successful, we should deviate from utility. A 
proposition involving when fairly stated nothing like a 
contradiction.] 
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But, though this is not the refutationj there is a refutation, 

And first, If utility be our only index to the tacit commands 
of the Deity, it is idle to object its imperfections. We must even 
make the most of it. 

If we were endowed with a moral sense, or with a common sense, 
or with a practical reason, we scarcely should construe his com¬ 
mands by the principle of general utility. If our souls were fur¬ 
nished out with innate practical principles, we scarcely should read 
his commands in the tendencies of human actions. For, by the 
supposition, man would be gifted with a peculiar organ for acquir¬ 
ing a knowledge of his duties. The duties imposed by the Deity 
would be subjects of immediate consciousness, and completely 
exempted from the jurisdiction of observation and induction. An 
attempt to displace that invincible consciousness, and to thrust 
the principle of utility into the vacant seat, would be simply 
impossible and manifestly absurd. An attempt to taste or smell 
by force of syllogism, were not less hopeful or judicious. 

But, if w*e are not gifted with that peculiar organ, we must 
take to the principle of utility, let it be never so defective. We 
must gather our duties, as we can, from the tendencies of human 
actions; or remain, at our own peril, in ignorance of our duties. 
We must pick our scabrous way with the help of a glimmering 
light, or wander in profound darkness. 

Whether there be any ground for the hypothesis of a moral 
sense, is a question which I shall duly examine in a future lecture, 
but which I shall not pursue in the present place. For the present 
is a convenient place for the introduction of another topic: namely, 
that they' who advance the objection in question misunderstand 
the theory which they presume to impugn. 

Their objection is founded on the following assumption. - 
That, if we adjusted our conduct to the principle of general 
utility, every election which we made between doing and forbearing 
from an act would be preceded by a calculation: by an attempt to 
conjecture and compare the respective probable consequences of 
action and forbearance. 

Or (changing the expression) their assumption is this, - That, 
if we adjusted our conduct to the principle of general utility, our 
conduct would always be determined by an immediate or direct 
resort to it. 
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And, granting their assumption, I grant their inference. I grant 
that the principle of utility were a halting and purblind guide. 

But their assumption is groundless. They are bartering (and 
most effectually) a misconception of their own, whilst they fancy 
they are hard at work demolishing the theory which they hate. 

For, according to that theory, our conduct w'ould conform to rules 
inferred from the tendencies of actions, but would not be deter¬ 
mined by a direct resort to the principle of general utility. Utility 
would be the test of our conduct, ultimately, but not immediately: 
the immediate test of the rules to which our conduct would con¬ 
form, but not the immediate test of specific or indhidual actions. 
Our rules would be fashioned on utility; our conduct, on our rules. 

Recall the true test for trying the tendency of an action, and, 
by a short and easy deduction, you will see that their assumption 
is groundless. 


If w'e would try the tendency of a specific or individual act, we 
must not contemplate the act as if it were single and insulated, but 
must look at the class of acts to which it belongs. We must suppose 
that acts of the class were generally done or omitted, and consider 
the probable effect upon the general happiness or good. 

We must guess the consequences which would follow, if acts 
of the class were general; and also the consequences which would 
follow, if they were generally omitted. We must then compare the 
consequences on the positive and negative sides, and determine on 
which of the two the balance of advantage lies. 

If it lie on the positive side, the tendency of the act is good: 
or (adopting a wider, yet exactly equivalent expression) the general 
happiness requires that acts of the class shall be done. If it lie on 
the negative side, the tendency of the act is bad: or (again adopting 
a wider, yet exactiy equivalent expression) the general happiness 
requires that ads of the class shall be forborne. 

In a breath, if we truly try' the tendency of a specific or indmdual 
act, we try the tendency of the class to which that act belongs, The 
particular conclusion which we draw, with regard to the single act, 
implies a general conclusion embracing all similar acts. 

But, concluding that acts of the class are useful or pernicious, 
we are forced upon a further inference. Adverting to the known 
wisdom and the known benevolence of the Deity', w'e infer that 
he enjoins or forbids them by a general and inflexible rule. 
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Suck is the inference at which wc inevitably arrive, supposing 
that the acts be such as to call for the intervention of a law¬ 
giver. 

To rules thus inferred, and lodged in the memory, our conduct 
would conform immediately if it were truly adjusted to utility. 'I'o 
consider the specific consequences of single or individual acts, 
would seldom consist w'ith that ultimate principle. And our conduct 
would, therefore, be guided by general conclusions, or (to ^peak 
more accurately) by rules inferred from those conclusions. 

But, this being admitted, the necessity of pausing and calculat¬ 
ing, which the objection in question supposes, is an imaginary 
necessity. To preface each act or forbearance by a conjecture 
and comparison of consequences, were clearly superfluous and 
mischievous. It were clearly superfluous, inasmuch as the result 
of that process would be embodied in a known rule. It were clearly 
mischievous, inasmuch as the true result would be expressed by 
that rule, whilst the process would probably be faulty, if it were 
done on the spur of the occasion. 

Speaking generally, human conduct, including the human con¬ 
duct which is subject to the Divine commands, is inevitably guided 
by ruks^ or by principles or memms. 

If our experience and observ'ation of particulars were not gen¬ 
eralized^ our experience and observation of particulars would 
seldom avail us in practice. To review' on the spur of the occasion 
a host of particulars, and to obtain from those particulars a 
conclusion applicable to the case, were a process too slow and 
uncertain to meet the exigencies of our lives. The inferences 
suggested to our minds by repeated experience and observation 
are, therefore, drawn into principleSy or compressed into maxims. 
These we carry about us ready for use, and apply to individual 
cases promptly or without hesitation: without reverting to the 
process by which they were obtained; or without recalling, and 
arraying before our minds, the numerous and intricate consider¬ 
ations of which they are handy abridgments. 

This is the main, though not the only use of theory: which 
ignorant and weak people are in a habit of opposing to practice, but 
which is essential to practice guided by experience and observ^ation. 

‘^Tis true in theory^ but, then, ’tis false in practice.' Such is a 
common talk. This says Noodle; propounding it with a look of 
the most ludicrous profundity'. 
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But, with due and discreet deference to this worshipful and 
weighty personage, that which is true in theory is aho true in 
practice. 

Seeing that a true theory is a compendium of particular truths, 
it is necessarily true as applied to particular cases. The terms of 
the theory' are general and abstract, or the particular truths which 
the theory^ implies would not be abbreviated or condensed. But, 
unless it be true of particulars, and, therefore, true in practice, 
it has no truth at all. Truth is always particular, though language 
is commonly general. Unless the terms of a theory can be resolved 
into particular truths, the theory is mere jargon: a coil of those 
senseless abstractions which often ensnare the instructed'.^ and in 
which the wits of the ignorant are certainly caught and entangled, 
when they stir from the track of authority, and venture to think 
for themselves. 

They who talk of theory as if it were the antagonist of practice, 
or of a thing being true in theory but not true in practice, mean 
(if they have a meaning) that the theory' in question is false: that 
the particular truths which it concerns are treated imperfectly or 
incorreedy^ and that, if it were applied in practice, it might, 
therefore, mislead. They say that truth in theory is not truth in 
practice. They mean that a false theory is not a true one, and 
might lead us to practical errors. 

Speaking, then, generally, human conduct is inevitably guided 
by rules, or by principles or maxims. 

The human conduct which is subject to the Divine commands, 
is not only guided by rules, but also by moral sentiments associated 
with those rules. 

If 1 believe (no matter why) that acts of a class or description 
are enjoined or forbidden by the Deity, a moral sentiment or 
feeling (or a sentiment or feeling of approbation or disapprobation) 
is inseparably connected in my mind with the thought or concep¬ 
tion of such acts. And by this 1 am urged to do, or restrained 
from doing such acts, although 1 advert not to the reason in 
which my belief originated, nor recall the Divine rule which 1 
have inferred from that reason. 

Now. if the reason in which my belief originated be the useful 
or pernicious tendency of acts of the class, my conduct is truly 
adjusted to the principle of general utility', but my conduct is not 
determined by a direct resort to it. It is directly determined by 
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a sentiment associated with acts of the class, and with the rule 
which 1 have inferred from their tendency. 

If niy conduct be truly adjusted to the principle of general utility, 
my conduct is guided remotely by calculation. But, immediately, or 
at the moment of action, my conduct is determined by sentiment, 

1 am swayed by sentiment as imperiously as I should be swayed 
by it, supposing I were utterly unable to produce a reason for 
my conduct, and w'ere ruled by the capricious feelings w'hich are 
styled the moral sense. 

For example, Reasons which are quite satisfactory, but some¬ 
what numerous and intricate, convince me that the institution of 
property is necessary to the general good. Convinced of this, I 
am convinced that thefts are pernicious. Comdneed that thefts 
are pernicious, 1 infer that the Deity forbids them by a general 
and inflexible rule. 

Now' the train of induction and reasoning by which 1 arrive at 
this rule, is somewhat long and elaborate. But I am not compelled 
to repeat the process, before 1 can know with certainty that I 
should forbear from taking your purse. Through my previous 
habits of thought and by my education, a sentiment of aversion has 
become associated in my mind with the thought or conception of 
a theji\ And, without adverting to the reasons which have convinced 
me that thefts are pernicious, or without adverting to the rule 
which 1 have inferred from their pernicious tendency', I am deter¬ 
mined by that ready emotion to keep my fingers from your purse. 

To think that the theory' of utility' would substitute calculation 
for sentiment, is a gross and flagrant error: the error of a shallow, 
precipitate understanding. He who opposes calculation and senti¬ 
ment, opposes the rudder to the sail, or to the breeze which 
swells the sail. Calculation is the guide, and not the antagonist 
of sentiment. Sentiment without calculation were blind and 
capricious; but calculation without sentiment were inert. 

To crush the moral sentiments, is not the scope or purpose 
of the true theory of utility- It seeks to impress those sentiments 
with a just or beneficent direction; to free us of groundless likings, 
and from the tyranny of senseless antipathies; to fix our love 
upon the useful, our hate upon the pernicious. 

[f, then, the principle of utility' were the presiding principle of 
our conduct, our conduct would be determined immediately by 


52 



Lecture II. 




Divine mksy or rather by moral iejuimenis associated with those of 
rules. And, consequently, the application of the principle of utility 
to particular or individual cases, would neither be anended by mn/itmf. fhr ih-e 
the errors, nor followed by the mischiefs, which the current 

’ - Dtunt njlcs, ma 

objectiun in question supposes. riwui/ aho ^ 

But these conclusions (like most conclusions) must be taken - 

moii pan. tiy 

with limitations. 

There certainly are cases (of comparatively rare occurrence) 
wherein the specific considerations balance or outweigh the gen- and 

eral: cases which (in the language of Bacon) are hmmcrscd in 

^ ^ a^mparaSiiviv rare 

matter:' cases perplexed with peculiarities from which it were aa-urrtTi.fs} oar 
dangerous to abstract them; and to which our attention would be ^ 

^ fiufiMTifd aLret:tly 

directed, if we were true to our presiding principle. It w^ere thr pnnnpie oj 

mischievous to depart from a rule which regarded anv of these 
cases; since every' departure from a rule tends to weaken its Laf!)icttiFr and 
authority^ But so important were the specific consequences which 

‘l ^ i- J -I ipetlfit f>r 

W'ould follow our resolves, that the evil of obsendng the rule piir!n.uiir 
might surpass the evil of breaking it. Looking at the reasons from 
which we had inferred the rule, it were absurd to think it inflexible. 

We should, therefore, dismiss the nc/e; resort directly to the 
prifjcip/e upon which our rules were fashioned; and calculate specific 
consequences to the best of our knowledge and ability. 

For example. If we take the principle of utility as our index to 
the Dirine commands, wc must infer that obedience to established 
government is enjoined generally b\ the Deity. For, withoLit obedi¬ 
ence to tihe powers which be,’ there were little security and little 
enjoyment. Fhc ground, however, of the inference, is the utility 
of government: And if the protection which it yields be too costly^ 
or if it vex us with needless restraints and load us with needless 
exactions, the principle which points at submission as our general 
duty' may counsel and justify resistance. Disobedience to an 
established government, let it he never so bad, is an evil: For 
the mischiefs inflicted b> a bad government are less titan the 
mischiefs of anarchy. So momentous, however, is the difference 
between a bad and a good government, that, if it would lead to a 
good resistance to a bad one would be useful. The anarchs 
attending the transition were an extensive, but a passing evil: The 
good which W'Ould follow' the transition were extensive and lasting. 

The peculiar good w^ould outweigh the generic evil: The good 
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which would cro'wn the change in the insulated and eccentric 
case, would more than compensate the evil which is inseparable 
from rebellion. 

Whether resistance to government be useful or pernicious, be 
consistent or inconsisten: with the Divine pleasure, is, therefore, 
an anomalous question. We must tr) it by a direct resort to the 
ultimate or presiding principle^ and not by the Divine rule which 
the principle clearh indicates. To consult the rule, were absurd. 
For, the rule being general and applicable to ordinary cases, it 
ordains obedience to government, and excludes the question. 

The members of a political society who revolve this momentous 
question must, therefore, dismiss the rule, and calculate specific 
consequences. They must measure the mischief wrought by the 
actual government; the chance of getting a better, by resorting to 
resistance; the evil which must attend resistance, whether it pros¬ 
per or fail; and the good which may follow’ resistance, in case it 
be crowned with success. And, then, by comparing these, the 
elements of their moral calculation, they must solve the question 
before them to the best of their knowledge and ability. 

And in this eccentric or anomalous case, the application ot the 
principle of utiliw would probably be beset with the difhculties 
which the current objection in question imputes to it generally. 
To measure and compare the evils of submission and dis¬ 
obedience, and to determine w'hich of the nvo would give the 
balance of advantage, would probably be a difficult and uncertain 
process. The numerous and competing considerations by which 
the question must be solved, might w^ell perplex and divide the 
wise, and the good, and the brave, A Milton or a Hampden 
might animate their countrymen to resistance, but a Hobbes or 
a Falkland would counsel obedience and peace. 

But, though the principle of utility -would afford no certain 
solution, the community would be fortunate, if their opinions and 
sentiments were formed upon it. The pretensions of the opposite 
parties being tried by an intelligible test, a peaceable compromise 
of their difference would, at least, be possible. The adherents of 
the established government, might think it the most expedient: but, 
as their liking would depend upon reasons, and not upon names 
and phrases, they might possibly prefer innovations, oi which they 
would odierwise disapprove, to the mischiefs of a violent contest. 
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They might chance to see the absurdity of upholding the eMing 
order, with a stiffness which must end in anarchy. The part>' 
affecting reform, being also intent upon utility,, would probably 
accept concessions short of their notions and wishes, rather than 
persist in the chase of a greater possible good through the evils 
and the hazards of a war. In short, if the object of each party 
w'ere measured by the standard of utility, each might compare 
the wortli of its object with the cost of a violent pursuit. 

But, if the parties were led by their ears, and not by the 
principle of utility^; if they appealed to unmeaning abstractions, 
or to senseless fictions- if they mouthed of ‘the rights of man,’ 
or ‘the sacred rights of sovereigns,’ of ‘unalienable liberties^ or 
‘eternal and immutable justice;’ of an ‘original contract or co\cn- 
ant,* or ‘the principles of an inviolable constitution;’ neither could 
compare its object with the cost of a violent pursuit, nor would 
the difference between them admit of’ a peaceable compromise, 
A sacred or unalienable right is mih' and indeed invaluable: For, 
seeing that it means nothing, there is nothing with which it can 
be measured, Parties who rest tlieir pretensions on the jargon to 
which I have adverted, must inevitably push to their objects 
through thick and thin, though their objects be straws or feathers 
as weighed in the balance of utility. Having bandied their fustian 
phrases, and ‘bawled till their lungs be spent,’ they must even 
take to their weapons, and fight their difference out. 

It really is important (though 1 feel the audacity of the paradox), 
that men should think distinctly, and speak with a meaning, 

In most of the domestic broils which have agitated civilized 
communities, the result has been determined or seriously affected, 
by the nature of the prevalent talk: bv tlie nature of the topics 
or phrases w'hich have figured in the w'ar of words. These topics 
or phrases have been more than pretexts: more than varnish: more 
than distinguishing ct)ckade'i mouiiied by the opposite parties. 

For example, If the bulk of die people of England had thought 
and reasoned with Mr. Burke, had been imbued with the spirit 
and had seized the scope of his arguments, her needless and 
disastrous war with her American colonies would have been stifled 
at the birth. The stupid and infuriate ma}orit\' who rushed into 
that odious war, could perceive and discourse of nothing but the 
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soverd^ty of the mother countr\', and her so called right to tax 
her colonial subjects. 

But, granting that the mother country was properly the sovereign 
of the colonies, granting that the fact of her sovereignty was 
proved by invariable practice, and granting her so called right to 
tax her colonial subjects, this was hardly a topic to move an 
enlightened people. 

Is it the interest of England to insist upon her sovereignty? Is 
it her interest to exercise her right without the approbation of 
the colonists? For the chance of a slight revenue to be wrung 
from her American subjects, and oi a trifling relief from the 
taxation which now oppresses herself, shall she drive those reluc¬ 
tant subjects to assert their alleged independence, visit her own 
children with the evil of war, squander her treasures and soldiers 
in trying to keep them down, and desolate the very region from 
which the revenue must be drawn? - These and the like consider¬ 
ations would have determined the people of England, if their 
dominant opinions and sentiments had been fashioned on the 
principle of utility . 

And, if these and the like considerations had determined the 
public mind, the public w'ould have damned the project of taxing 
and coercing the colonies, and the government would have aban¬ 
doned the project. For, it is only in the ignorance of the people, 
and in their consequent mental imbecility', that governments or 
demagogues can find the means of mischief. 

If these and the like considerations had determined the public 
mind, the expenses and miseries of the war would have been 
avoided; die connection of England with America would not have 
been torn asunder; and, in case dictr common interests had led 
them to dissolve it quietly, the reladon of sovereign and subject, 
or of parent and child, would have been followed by an equal, 
but intimate and lasting alliance. For the interests of the tw'o 
nations perfectly coincide; and the open, and the covert hostilines, 
vrith which they plague one another, are the offspring of a bestial 
antipathy begotten by their original quarrel. 

But arguments drawn from utility were not to the dull taste of 
the stupid and infuriate majority'. The rabble, great and small, 
would hear of nothing but their right. ‘'Fhey'd a right to tax the 
colonists, and tax ‘cm they would: Ay, that they would.’ Just as if 
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a right were worth a rush of itself, or a something to be cherished 
and asserted independently of the good that it may bring. 

Mr. Burke would have taught ihem better: would have purged 
their muddled brains, and 'laid the fever in their souls,' with the 
healing principle of utilit}’. I le asked tliem what they would get, 
if the project of coercion should succeed; and implored them to 
compare the advantage with the hazard and the cost. But the 
sound practical men still insisted on the right; and sagaciously 
shook their heads at him, as a refiner and a theorist. 

If a serious difference shall arise between ourselves and Canada, 
or if a serious difference shall arise between ourselves and Ireland, 
an attempt will probably be made to cram us with the same stuff. 
But, such are the might)^ strides which reason has taken in the 
intenal. that 1 hope we shall not swallow it with the relish of 
our good ancestors. It vill probably occur to us to ask, whether 
she be worth keeping, and whether she be worth keeping at the 
cost of a war? - T think there is nothing romantic in the hope 
which I now' express; since an admirable speech of Mr* Baring, 
advising the relinquishment of Canada, was seemingly received, 
a few years ago, with general assent and approbation. 

There are, then, cases, which are anomalous or eccentric; and 
to which the man, whose conduct was fashioned on utility, would 
apply that ultimate principle immediately or directly. And, in these 
anomalous or eccentric cases, the application of the principle 
would probably be beset widi the difficulties which the current 
objection in question imputes to it generally. 

But, even in these cases, the principle would afford an intelli¬ 
gible test, and a likelihood of a just solution: a probabilip’ of 
discovering the conduct required by the general good, and, there¬ 
fore, required by the commands of a wise and benevolent Deity. 

And the anomalies, after all, are comparatively few. In the great 
majoriw of cases, the general happiness requires that shall 
be observed, and dial sentimenn associated with rules shall be 
promptly obeyed. If our conduct were truly adjusted to the prin¬ 
ciple of general utilit)^ our conduct would seldom be determined 
by an immediate or direct resort to it. 


The 
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[althol tiH it is not the object of this course of lectures to treat 
of the science of legislation, but to evolve and expound the 
principles and distinctions involved in the idea of law, it was not 
a deviation from my subject to introduce the principle of utility'. 
For I shall often have occasion to refer to that principle in my 
course, as that which not only ought to guide, but has commonly 
in fact guided the legislator. The principle of utility, well or ill 
understood, has usually been the principle consulted in making 
laws; and 1 therefore should often be unable to explain distinctly 
and precisely the scope and purport of a law, without having 
brought the principle of utility' directly before you. I have therefore 
done so, not pretending to expound the principle in its various 
applications, which would be a subject of sufficient extent for 
many courses of lectures; but attempting to give you a general 
notion of the principle, and to obviate the most specious of the 
objections which arc commonly made to it.] 

In my second lecture, I examined a current and specious 
objection to the theory of general utility. 

The drift of the objection, you undoubtedly remember; and 
you probably remember the arguments by which 1 attempted to 
refute it. 

.Accordingly, 1 merely resume that general conclusion which I 
endeavoured to establish by the second of my rw'O answers. 

The conclusion may be stated briefly, in the following manner. - 
If our conduct were truly adjusted to the principle of general 
utility', our conduct would conform, for the most part, to or 
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ruks\ laws or ruks which are set by the Demy anJ to which the 
tendencies of clams of actions are the ^ide or index. 

But here arises a difficulty' w^hich certainly is most perplexing^ 
and which scarcely admits of a solution that will perfectly satisfy 
the mind. 

If the Divine laws must be gathered from the tendencies of 
action, how can they, who are bound to keep them, know them 
fully and correeily? 

So numerous are tlie classes of actions to which those laws 
relate, that no single mind can mark the whole of those classes, 
and examine completely their respective tendencies. If every' single 
man must learn their respective tendencies, and thence infer the 
rules which God has set to mankind, every man’s scheme of 
ethics will embrace but a part of those rules, and, on many or 
most of the occasions which require him to act or forbear, he 
will be forced on the dangerous process of calculating specific 
consequences. 

Besides, ethical, like other wisdom, kometh by opportunity ol 
leisure:’ And, since they are busied with earning the means of 
living, the many are unable to explore the field of ethics, and to 
learn their numerous duties by learning the tendencies of actions. 

If the Divine laws must be gathered from the tendencies of 
actions, the inevitable conclusion is absurd and monstrous. - God 
has given us law's which no man can know' completely, and to 
which the great hulk of mankind has scarcely the slightest access. 

The considerations suggested by this and the next discourse, 
may solve or extenuate tlie perplexing difficulty' to wffiich 1 have 
now adverted. 

In so far as law and morality are what they ought to be (or in 
so far as law- and morality accord with their ultimate test, or in 
so far as law and morality’ accord with the Divine commands), 
legal and moral rules haxe been fashioned on the principle of 
utility, or obtained by observation and induction from the tenden¬ 
cies of human actions. But, though they have been fashioned on 
the principle of utility', or obtained by observ'ation and induction 
from the tendencies of human actions, it is not necessary that all 
whom they bind should know or advert to the process through 
which they have been gotten. If all whom they bind keep or 
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observe them, the ends to which they exist are sufficiently 
accomplished. The ends to which they exist are sufficiently 
accomplished, though most of those who observe them be unable 
to perceive their ends, and be ignorant of the reasons on which 
they were founded, or of the proofs from which they were inferred. 

According to the theory of utilit>', the science of Ethics or 
Deontology (or the science of Law' and Morality', as they should 
be, or ought to be) is one of the sciences which rest upon 
observation and induction. The science has been formed, through 
a long succession of ages, by many and separate contributions 
from many and separate discoverers. No single mind could explore 
the whole of the field, though each of its numerous departments 
has been explored by numerous inquirers. 

If positive law and morality' were exactly what they ought to be 
(or if positive law' and morality were exactly fashioned to utility), 
sufficient reasons might be given for each of their constituent 
rules, and each of their constitueirt rules would in fact have been 
founded on those reasons. But no single mind could have found 
the whole of those rules, nor could any single mind compass the 
whole of their proofs. Though all the evidence would be known, 
the several parts of the evidence would be known by different 
men. Every single man might master a portion of the evidence: a 
portion commensurate with the attention which he gave to the 
science of ethics, and with the mental perspicacity’ and vigour 
which he brought to the study. But no single man could master 
more than a portion: And many of die rules ol conduct, which 
w'cre actually observed or admitted, w'ould be taken, by the most 
instructed, on authority^ teifimony, or trust. 

In short, if a system of law' and morality were exactly fashioned 
to utilin\ all its constiment rules might be known by all or most. 
But all the numerous reasons^ upon which the system w'ould rest, 
could scarcely be compassed by any: w^hile most must limit their 
inquiries to a few' of those numerous reasons; or, without an 
attempt to examine the reasons, must receive the whole of the 
rules from the teaching and example of others. 

But this inconvenience is not peculiar to law and niorality'. It 
extends to all the sciences, and to all the arts. 

Many mathematical truths are probably taken upon trust by 
deep and searching mathematicians: And of the thousands w'ho 
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apply arithmetic to daily and hourly use, not one in a hundred 
knows or surmises the reasons upon which its rules are founded. 
Of the millions who till the earth and ply the various handicrafts, 
few are acquainted with the grounds of their homely but important 
arts, though these arts are generally practised with passable expert¬ 
ness and success. 

The powers of single individuals are feeble and poor, though 
the powers of conspiring numbers are gigantic and admirable. 
Little of any man’s knowledge is gotten by original research. It 
mosdy consists of remlti gotten by the researches of others, and 
taken by himself upon testimony. 

x^nd in many departments of science we may safely rely upon 
testimony: though the knowledge which we thus obtain is less 
satisfactory^ and useful than that which we win for ourselves by 
direct examination of the proofs. 

In the mathematical and physical sciences, and in the arts 
which are founded upon them, we may commonly trust the 
conclusions which we take upon authority'. For the adepts in these 
sciences and arts mostly agree in their results, and lie under no 
temptation to cheat the ignorant with error. I firmly believe (for 
example) that the earth moves round the sun; though 1 know not 
a tittle of the evidence from which the conclusion is inferred. 
.\nd my belief is perfectly rational, though it rests upon mere 
authority . For there is nothing in the alleged fact, contrary to my 
experience of nature: whilst all who have scrutinized the evidence 
concur in affirming the fact; and have no conceivable motive to 
assert and diffuse the conclusion, but the liberal and beneficent 
desire of maintaining and propagating trudi. 

But the case is unhappily different with the important science 
of ethics, and also with the various sciences - such as legislation, 
politics, and political economy — which are nearly related to ethics. 
Those who have inquired, or affected to inquire into ethics, have 
rarely been impartial, and, therefore, have differed in their results. 
Sinister interests, or prejudices begotten by such interests^ have 
mostly determined them to embrace the opinions which they have 
laboured to impress upon others. Most of them have been advo¬ 
cates rather than inquirers. Instead of examining the evidence 
and honestly pursuing its consequences, most of them have hunted 
for arguments in favour of given conclusions, and have neglected 
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or purp05iely suppressed the unbending and incommodious con¬ 
siderations which pointed at opposite inferences. 

Now how can the bulk of mankind, who have litde opportunity 
for research, compare the respective merits of tltese varying and 
hostik opinions, and hit upon those of the throng which accord 
wath utiliw and truth? Here, testimony is not to be trusted, 'i'here 
is not that concurrence or agreement of numerous and impartial 
inquirers^ to which the most cautious and erect understanding 
readily and wisely defers. With regard to the science of ethics, 
and to all the various sciences which are nearly related to ethics, 
invincible doubt, or blind and prostrate belief, W'ould seem to be 
the doom of the multitude. Anxiously busied with the means of 
earning a precarious livelihood, they are debarred from every' 
opportunity of carefully surveying the evidence-, whilst every' auth- 
oritjy whereon they may hang their faith, wants that mark of 
trustworthiness which justifies reliance on authority. 

Accordingly, the science of ethics, with all the various sciences 
which are nearly related to ethics, lag behind the others. So few' 
are the sincere inquirers who turn their attention to these sciences, 
and so difficult is it for the multitude to perceive the worth of 
their labours, that the advancement of the sciences themselves is 
comparatively slow; whilst the most perspicuous of the truths, 
with which they are occasionally enriched, are either rejected by 
the many as worthless or pernicious paradoxes, or win their 
laborious way to general assent through a long and dubious 
struggle with established and obsbnate errors. 

Many of the legal and moral rules which obtain in the most 
civilized communities, rest upon brute custom, and not upon 
manly reason. They have been taken from preceding generations 
without examination, and are deeply lincmrcd with ijarbarity. They 
arose in early ages, and in the infancy of the human mind, partly 
from caprices of the fancy (which are nearly omnipotent with 
barbarians), and partly from the imperfect apprehension of general 
utility which is the consequence of narrow experience. And so 
great and numerous are the obstacles to the diffusion of ethical 
truth* that these monstrous or crude productions of childish and 
imbecile intellect have been cherished and perpetuated, through 
ages of advancing know'ledge, to the comparatively enlightened 
period in which it is our happiness to live. 
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It were idle to deny tlie difficulty. The diffusion and the advance- Tke forfgotng 
mem of ethical truth are certainly prevented or obstructed by 

^ Jors}^i»g ajiijpr 

great and peculiar obstacles. vtked nr 

But these obstacles, 1 am firmly convinced, will gradually disap- 
pear. In two causes of slow but sure operation, we may clearly 
perceive a cure, or, at least, a palliative of the e\iL - In every' 
civilized communin of the Old and New World, the leading 
prindpies of the science of ethics, and also of the various sciences 
which are nearly related to ethics, are gradually finding their way, 
in company with other knowledge, amongst the great mass of the 
people; whilst those who accurately study, and who labour to 
advance these sciences, arc proportionally increasing in number, 
and waxing in zeal and activity, [From the combination of these 
two causes we may hope for a more rapid progress both in the 
discovery and in the diffusion of moral truth.] 

Profound knowledge of these, as of the other sciences, wall 
always be confined to the comparatively few who study them long 
and assiduously, But the multitude are fully competent to conceive 
the leading principles^ and to apply tliose leading principles to 
particular cases. And, if they w'ere imbued with those principles, 
and were practised in the art of applying them, they would be 
docile to the voice of reason, and armed against sophistry and 
error. There is a wide and important difference between ignorance 
of principles and ignorance of particulars or details. The man 
who is ignorant of principles, and unpractised in right reasoning, 
is imbecile as well as ignorant. The man who is simply ignorant 
of particulars or derails, can reason correctly from premises which 
are suggested to his understanding, and can justb estimate the 
consequences which are drawn from ihose premises by odiers. If 
the minds of the many were informed and invigorated, so far as 
their position will permit, they could distinguish the statements 
and reasonings of their instructed and judicious friends, from the 
lies and fallacies of tliose who would use them to sinister purposes, 
and from the equally pernicious nonsense of their weak and 
ignorant w'ell-was hers. Possessed of directing principles, able to 
reason rightly, helped to the requisite premises by accurate and 
comprehensive inquirers, they could examine and fathom the 
questions which it most behoves them to understand: Though 
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the leisure which they can snatch from their callings is necessarily 
so limited, that their opinions upon numerous questions of subor¬ 
dinate importance would continue to be talcen from the mere 
authority of others. 

The shortest and clearest illustrations of this most cheering 
truth, are furnished by the inestimable science of political econ¬ 
omy, fw'hich is so interwoven with every consideration belonging 
to morals, politics, and legislation, that it is impossible to treat 
any one of these sciences without a continual reference to it.] 

The broad or leading principles of the science of political 
economy, may be mastered, with moderate attention, in a short 
period. With these simple, but commanding principles, a number 
of important questions are easily resolved. And if the multitude 
(as they can and will) shall ever understand these principles, many 
pernicious prejudices will be extirpated from the popular mind, 
and truths of ineffable moment planted in their stead. 

For example, In many or all countries (the least uncivilized not 
excepted), the prevalent opinions and sentiments of the working 
people are certainly not consistent with the cornplete security' of 
property. To the ignorant poor, the inequality' which inevitably 
follow'E the beneficent institution of property is necessarily invidi¬ 
ous. That they who toil and produce should fare scantily, whilst 
others, who ^delve not nor spin,’ batten on the fruits of labour, 
seems, to the jaundiced eyes of the poor and the ignorant, a 
monstrous state of things: an arrangement upheld by the few’ at 
the cost of the many, and flatly inconsistent with the benevolent 
purposes of Providence, 

A statement of the numerous evils which flow' from this single 
prejudice, would occupy a volume. But they cast so clear a light 
on the mischiefs of popular ignorance, and show so distinctly the 
advantages of popular instruction, that 1 will briefly touch upon 
a few' of them, though at the risk of tiring your patience. 

In the first place, tliis prejudice blinds the people to the cause 
of their sufferings, and to the only remedy or palliative which 
the case will admit. 

Want and labour spring from the niggardliness of nature, and 
not from the inequality which is consequent on the institution of 
property. These evils are inseparable from the condition of man 
upon earth; and are lightened, not aggravated, by this useful, 
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though invidious institution. Without capital, and the arts which 
depend upon capital, the reward of labour would be far scantier 
than it is; and capital, with the arts which depend upon it, are 
creatures of the institution of propettv'. The institution is good 
for the manv, as well as for die few. The poor are not stripped 
by it of the produce of their labour; but it gives them a part in 
the enjoyment of wealth which it calls into being. In effect, though 
not in law, the labourers are co-proprietors with the capitalists 
who hire their labourn fhe reward which ihe\ get for their labour 
is principally drawn from capital; and they are not less interested 
than the legal owners in protecting the fund from invasion. 

h is certainly to be wished, that their reward were greater; and 
that diey were relieved from die incessant drudgery to which they 
are now condemned* Hut the condition of the working people 
(w'hedier their wages shall be high or low; their labour, moderate 
or extreme) depends upon their owtl will, and not upon the will 
of the rich. In the (cttc pmuipic of populatioti, detected by the 
sagacity of iVlr. Malthus, tlicv must look for the cause and the 
remedy of their penury and excessive toil. There they may find 
the means which would give them comparative affluence; which 
would give them die degree of leisure necessary to knowledge 
and refinement; which would raise them to personal dignity' and 
political influence, from grovelling and sordid subjection to the 
arbitrary rule of a few. 

*\nd these momentous trudis are deducible from plain prin¬ 
ciples, by short and obvious inferences. Here, there is no need 
of large and careful research, or of subtle and sustained thinking, 
If the people understood distinctly a few' indisputable propositions, 
and w'ere capable of going correciK through an easy process of 
reasoning, their minds w'ould be purged of the prejudice which 
binds them to the cause of their sufferings, and they would see 
and apply the remedy which is suggested by the principle of 
population. Their repinings at the affluence of the rich, would 
be appeased. Their murmurs at the injustice of (he rich, would 
be silenced. They would scarcely break machinery', or fire bams 
and com-ricks, to the end of raising wages, or the rate of parish 
relief 1'hey would see that violations of property' are mischievous 
to themselves: that such violations weaken the motives to accumu¬ 
lation, and, therefore, diminish the fund which yields the labourer 
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his subsistence. They would see that they are deeply interested 
in the iecwnty of property, that, if they adjusted their numbers to 
the demand for their labour, they would share abundantly, with 
their employers, in the blessings of that useful institution. 

Another of the numerous evils which flow from the prejudice 
in question, is the frequency of crimes. 

Nineteen offences out of twenty, are offences against property^ 
And most offences against property may be imputed to the preju¬ 
dice in question. 

The authors of such offences are commonly of the poorer sort. 
For the most part, poverty is the inceiirive. And tliis prejudice 
perpetuates poverty amongst the great body of the people, by 
blinding them to the cause and the remedy, 

■^Jid whilst it perpetuates the ordinary incentive to crime, it 
weakens the restraints. 

As a check or deterring motive, as an inducement to abstain 
from crime, the fear of public disapprobatifin, with its countless 
train of evils, is scarcely less effectual than the fear of legal 
punishment. To the purpose of forming the moral character, of 
rooting in the soul a prompt aversion from crime, it is infinitely 
more effectual. 

The help of the haugniati and the gaoler would seldom be 
called for, if tltc optnif/fi of (he great body of the people were 
cleared of die prejudice in question, and, therefore, fell heavily 
upon all offenders against property. If the general aphiwn were 
thoroughly cleared of tliat prejudice, it would greatly weaken the 
temptations to crime, by its salutary influence on the moral charac¬ 
ter of the multitude: The motives which it would oppose to those 
Temptations, would be scareely less ert'ectual than the motives 
which are presented by the law: And it would heighten the terrors, 
and strengthen the restraints of the law, by engaging a coundcss 
host of eager and active volunteers in the service ol criminal 
justice. If the people saw' distinedy the tendencies of offences 
against property” if the people saw distinctly the tendencies and 
the grounds of the punishments; and if they were, therefore, bent 
upon pursuing the criminals to justice; the laws which prohibit 
these offences w'ould seldom be broken with impunity', and, by 
consequence, would seldom be broken. An enlightened people 
were a better auxiliary to the judge than an army of policemen. 
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But, in consequence of the prejudice in question, the fear of 
public disapprobation scarcely operates upon the poor to the end 
of restraining them from offences against the property' of the 
wealthier classes. For every man’s public is formed of his own 
class: of those with whom he associates: of those whose favourable 
or unfavourable opinion sweetens or embitters his life. The poor 
man’s public is formed of the poor. And the crimes, which affect 
merely the property of the wealthier classes, arc certainly regarded 
with little, or rather with no abhorrence, by the indigent and 
ignorant portion of the working people. Not perceiving that such 
crimes are pernicious to all classes, but considering property' to 
be a benefit in which they have no share, and w'hich is enjoyed 
by others at their expense, the indigent and ignorant portion of 
the working people are prone to consider such crimes as reprisals 
made upon usurpers and enemies, 'fhey regard the criminal with 
sympathy rather than with indignation. They rather incline to 
favour, or, at least, to wink at his escape, than to lend their 
hearty' aid towards bringing him to justice, 

Fhose who have inquired into the causes of crimes, and into 
the means of lessening their number, have commonly expected 
magnificent results from an improved system of punishments. And 
1 admit that something might be done by a judicious mitigation 
of punishments, and by removing that frequent inclination to abet 
the escape of a criminal which springs from their repulsive severity'. 
Something might also be accomplished by improvements in prison- 
discipline, and by providing a refuge for criminals who have 
suffered their punishments. For the stigma of legal punishment is 
commonly indelible; and, by debarring the unhappy criminal from 
the means of living honestly, forces him on further crimes. 

But nothing but the diffusion of knowledge through the great rnass 
of the people will go to the root of the eril. Nothing but this will 
cure or alleviate the poverty which is the ordinary incentive to 
crime. Nothing but this wtill extirpate their prejudices, and correct 
their moral sentiments: w'ill lay them under the restraints which 
are imposed by enlightened opniion, and w'hich operate so potently 
on the higher and more cultivated classes. 

The erils which I have now mentioned, with many which 1 
pass in silence, flow from one of the prejudices which enslave the 
popular mind. The advantages at which I have pointed, with many 
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which I leave unnoticecl, would follow the emancipation of the 
multitude from that sin^e error. 

And this, with other prejudices, might be ejipelled from their 
understandings and affections, if they had mastered the broad 
principles of the science of political economy, and could make 
the easiest applications of those simple, though commanding 
truths. 

The functions of paper-money, the incidence of raxes, with 
other of the nicer points which are presented by this science, the 
multitude, it is probable, will never understand distinctly: and 
their opinions on such points (if ever they shall think of them at 
all) will, it is most likely, be always taken from authority. But the 
importance of those nicer points dwindles to nothing, when they 
are compared with the true reasons which call for the mstimtion 
of property, and with the effect of the principle of population on 
the price of labour. For if these (which are not difficult) were 
clearly apprehended by the many, they would be raised from 
penury to comfort; from the necessity^ of toiling like cattle, to the 
enjoyment of sufficient leisure: from ignorance and brutishness, 
to knowledge and refinement: from abject subjection, to the inde¬ 
pendence which commands respect. 

If my limits would permit me to dwell upon the topic at length, 

1 could show, by many additional and pregnant examples, that 
the multitude might clearly apprehend the leading principles of 
ethics, and also of the various sciences which are nearly related 
to ethics: and that, if they had seized these principles, and could 
reason distinctly and justly, ail the more momentous of the deriva¬ 
tive practical truths would find access to their understandings and 
txpel the antagonist errors. 

And the multitude (in civilized communities) w^ouid soon appre¬ 
hend these principles, and would soon acquire the talent of 
reasoning distinctly and justly, if one of the weightiest of the 
duties, which God has laid upon governments, were performed 
with fidelity and zeal. For, if we must construe those duties by 
the principles of general utility, it is not less incumbent on 
governments to forward the diffusion of knowledge, than to protect 
their subjects from one another by a due administration of justice, 
or to defend them by a military force from the attacks of external 
enemies. A small fraction of the sums which are squandered in 
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needless war, would provide complete instruction for the working 
people: would give this importajit class that portion in the knowl¬ 
edge of the age, which consists with the nature of their callings, 
and with the necessity of toiling for a livelihood. 

It appears, then, that the ignorance of the multitude is not 
altogether invincible, though the principle of general utility be 
the index to God’s commands, and, therefore, the proxmiate test 
of positive law and morality. 

If ethical science must be gotten by consulting the principle of 
utility, if it rest upon observation and induction applied to the 
tendencies of actions, if it be matter of acquired knowledge and 
not of immediate consciousness, much of it (I admit) will ever 
be hidden from the multitude, or will ever be taken by the 
multitude on authority, testimony, or trust. For an inquiry into 
the tendencies of actions embraces so spacious a field, that none 
but the comparatively few, who study the science assiduously, can 
apply the principle extensively to received or positive rules, and 
determine how far they accord with its genuine suggestions or 
dictates. 

But the multitude might clearly understand the elements or 
groundwork of the science, together with the more momentous 
of the derivative practical truths. To that extent, they might be 
freed from the dominion of authority: from the necessity of blindly 
persisting in hereditary opinions and practices; or of turning and 
veering, for want of directing principles, with every wind of 
doctrine. 

Nor is this the only advantage which would follow the spread 
of those elements amongst the great body of the people. 

If the elements of ethical science were widely diffused., the 
science would advance with proportionate rapidity. 

If the minds of the many were informed and invigorated, their 
coarse and sordid pleasures, and their stupid indifference about 
knowledge, would be supplanted by refined amusements, and by 
liberal curiosity, A numerous body of recruits from the lower of 
the middle classes, and even from the higher classes of the 
working people, would thicken the slender ranks of the reading 
and reflecting public: the public which occupies its leisure with 
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letters, science, and philosophy; whose opinion determines die 
success or failure of boots; and whose notice and favour are 
naturally courted by the writers* 

And until that public shall be much extended, shall embrace 
a considerable portion of the middle and working people, the 
science of ethics, with all the various sciences which are nearly 
related to ethics, will advance slowly. 

It w^as the opinion of Mr. Locke, and I fully concur in the opi' 
nion, that there is no peculiar uncertainty' in the subject or matter of 
these sciences: that the great and extraordinary' difficulties, by 
which their advancement is impeded, are extrimkk; arc opposed by 
sinister interests, or by prejudices which are the offspring of such 
interests: that, if they who seek, or affect to seek the trudi, would 
pursue it with obstinate application and with due ^indijjerency' they 
might frequently hit upon the object which they profess to look for. 

Now few of them mii pursue it wdth this requisite indifferency’ 
or impartiality, sc long as the bulk of the public, which determines 
the fate of their labours, shall continue to be formed from the 
classes which are elevated bv rank or opulence, and from the 
peculiar professions or callings which arc distinguished by the 
name of ‘liberal.’ 

In the science of ethics, and in all the various sciences which 

are nearly related to ethics, your only sure guide is general utility'* 

If thinkers and writers would stick to it honestly and closely, they 

would frequently enrich these sciences with additional truths, or 

w'ould do them good service by weeding them of nonsense and 

error. But, since the peculiar interests of particular and narrow 

classes are alwavs somewhat adverse to the interests of the great 
*■ 

majorin', it is hardly to be expected of w'riters, whose reputation 
depends upon such classes, that they should fearlessly tread the 
path which is indicated by the general well-being. The irtdifferenQ> 
in fhe pursuit of truth which is so earnestly inculcated by Mr. 
Locke, is hardly to be expected of writers who occupy so base a 
position* Knowing that a fraction of the community can make or 
mar their reputation, they unconsciously or purposely accommo¬ 
date their conclusions to the prejudices of that narrow'er public. 
Or, to borrow the expressive language of this greatest and best 
of philosophers, ‘they begin with espousing the well-endowed 
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opinions in fashion; and^ then, seek arguments to show their 
beauty, or to varnish and disguise their deformity.’ 

7’he treatise by Dr. Paley on Moral and Political Philosophy 
exemplifies the natural tendenev of narrow and domineering inter¬ 
ests to penert the course of inquiry^ from its legitimate purpose. 

As men go, this celebrated and influential writer was a wise 
and a virtuous man, Ry the qualities of his head and heart, by 
the east of his talents and affections, he was fitted, in a high 
degree, to seek for ethical truth, and to expound it successfully 
to others. He had a clear and )ust understanding; a hearty con¬ 
tempt of paradox, and of ingenious, but useless refinements; no 
fastidious disdain of the working people, but a warm svTnpathy 
with their homely enjo^Tnents and sufferings. He knew that they 
are more numerous than all the rest of the community, and he 
felt that they are more important than all the rest of the community 
m the eye of unclouded reason and impartial benevolence. 

But the sinister influence of the position which he unluckily 
occupied, cramped bis generous affections, and warped the recti¬ 
tude of his understanding- 

A steady pursuit of the consequences indicated by general utility, 
was not the most obvious way to professional advancement, nor 
even the short cut to extensive reputation. Kor there was no 
impartial public, formed from the community at large, to reward 
and encourage, with its approbation, an inflexible adherence to 
truth. 

If the bulk of the community’ had been instructed, so far as 
their position will permit, he might have looked for a host of 
readers from the middle classes. He might have looked for a host 
oi readers from those classes of the working people, whose wages 
are commons high, whose leisure is not inconsiderable, and 
whose mental powers are called into frequent exercise by the 
natures of their occupations or callings. To readers of the middle 
classes, and of all the higher classes of the working people, a 
well made and honest treatise on Moral and Political Philosophy, 
in his clear, vivid, downright, English style, would have been the 
most easy and attractive, as w’ell as instructive and useful, of 
abstract or scientific books. 
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But those numerous classes of the communiw were commonly 
too coarse and ignorant to care for books of the sort. The great 
majorit)^ of the readers who were likely to look into his book, 
belonged to the classes which are elevated by rank or opulence, 
and to the peculiar professions or callings which are distinguished 
by the name of ‘liberal.’ And the character of the book which 
he wrote betrays the position of the writer. In almost every 
chapter, and in almost ever)’ page, his fear of offending the 
prejudices, commonly entertained b\ such readers, palpably sup¬ 
presses the suggestions of his dear and vigorous reason, and 
masters the better affections which inclined him to the general 
good. 

He was one of the greatest and best of the great and excellent 
writers, who, by the strength of their philosophical genius, or by 
their large and tolerant spirit, have given imperishable lustre to 
the Church of England, and extinguished or softened the hostiliw 
of many who reject her creed. He may rank with the Berkeleys 
and Butlers, with the Burnets, Tiliotsons and Hoadlys, 

But, in spite of the esteem with which 1 regard his memory, 
truth compels me to add that the book is unworthy of the man. 
For there is much ignoble truckling to the dominant and influential 
few. There is a deal of shabby sophistry in defence or extenuation 
of abuses which the few^ arc interested in upholding. 

If there wure a reading public numerous, discerning, and impar¬ 
tial, the science of ethics, and all the various sciences which are 
nearly related to ethics, wuuld advance with unexampled rapidity. 
By the hope of obtaining the approbation which it would bestow' 
upon genuine merit, w'riters would be incited to the patient 
research and reflection, which are not less requisite to the 
improvement of ethical, than to the ad\ancement of mathematical 
science. 

Slight and incoherent thinking would be received with general 
contempt, though it were cased in polished periods studded witli 
brilliant metaphors. Ethics would be considered by readers, and, 
therefore, treated by writers, as the matter or subject of a science: 
as a subject for persevering and accurate hives ligation, and not 
as a theme for childish and babbling rhetoric. 

This general demand for truth (though it were clothed in 
homely guise), and this general contempt of falsehood and non- 
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sense (though they were decked with rhetorical graces), w'ould 
improve the method and the style of inquiries into ethics, and 
into the various sciences which are nearly related to ethics. The 
writers would attend to the suggestions of Hobbes and of Locke, 
and would imitate the method so successfully pursued by 
geometers: Though such is the variety' of the premises which 
some of their inquiries involve, and such are the complexity' and 
ambiguity of some of the terms, that they would often fall short 
of the perfect exacmess and coherency, which the fewness of his 
premises, and the simplicity' and dehniteness of his expressions, 
enable the geometer to reach. But, though they would often fall 
short of geometrical exactness and coherency, they might aWays 
approach, and would often attain to them. They would acquire 
the art and the habit of defining their leading terms; of steadily 
adhering to the meanings announced by the definitions; of care¬ 
fully examining and distinctly stating their premises; and of deduc¬ 
ing the consequences of their premises with logical rigour. Without 
rejecting embellishments which might happen to fall in their w'ay, 
the only excellencies of style for which they would seek, are 
precision, clearness, and conciseness: the first being absolutely 
requisite to the successful prosecution of inquiry; w'hilst the others 
enable the reader to seize the meaning with certainty', and spare 
him unnecessary' fatigue. 

And, what is equally important, the protection afforded by 
this public to diligent and honest writers, would inspire into 
writers upon ethics, and upon the nearly related sciences, the 
spirit of dispassionate inquiry; the ‘indifTerency'’ or impartiality 
in the pursuit of truth, which is just as requisite to the detection 
of truth as continued and close attention, or sincerity and sim¬ 
plicity of purpose. Relying on the discernment and the justice 
of a numerous and powerful public, shielded by its countenance 
from the shafts of the hypocrite and the bigot, indifferent to 
the idle whistling of that harmless storm, they w'ould scrutinize 
established institutions, and current or received opinions, fear¬ 
lessly, but coolly; with the freedom which is imperiously 
demanded by general utility', bur without the antipathy which is 
begotten by the dread of persecution, and which is scarcely less 
adverse than 'the love of things ancient^ to the rapid advancement 
of science. 
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This patience in investigation, this distinctness and accuracy' 
of method, this freedom and ‘indiherency’ in the pursuit of the 
useful and the true, would thoroughly dispel the obscurity^ by 
which the science is clouded, and would clear it from most ol 
Its uncertainties. The wish, the hope, the prediction of Mr. 
Locke would, in time, be accomplished: and ‘ethics would rank 
mth the sciences which are capable of demorntration.^ The adepts 
in ethical, as well as in mathematical science, would commonly 
agree in their results: And, as the jar of their conclusions 
gradually subsided, a body of doctrine and authority^ to which 
the muhilude might trust w'Ould emerge from the existing chaos. 
The direct examination of the multitude would only extend to 
the elements, and to the easier, though more momentous, of 
the derivative practical truths. But none of tlicir opinions would 
be adopted blindly, nor would any of their opinions be obnoxious 
lu groundless and capricious change. Though most or many of 
their opinions would still be taken from authfmty, the authority’ 
to which they would trust might satisfy the most scrupulous 
reason. In the unammow^ ar general consent of numerous and impar¬ 
tial inquirers, they would find that mark of trustworthiness which 
justifies reliance on authority, whenever we are debarred from 
the opportunity’ of examining the evidence for ourselves. 

With regard, then, to the perplexing difficulty which I am 
trying to solve or extenuate, the case stands thus: 

If utility' be the proximate test of positive law' and morality, 
it is simply impossible that positive law' and morality' should be 
free from defects and errors. Or {adopting a different, though 
exactly equivalent expression) if the principle of general utility' 
be our guide to the Divine commands, it is impossible that the 
rules of conduct actually obtaining amongst mankind should accord 
completely and correctly with the law's established by the Deity. 
The index to his will is imperfect and uncertain. His laws are 
signified obscurely to those upon whom they are binding, and 
are subject to inevitable and involuntary' misconstruction. 

For, frsi, positive law and morality, fashioned on the principle 
of utility', are gotten by observation and induction from the 
tendencies of human actions: from what can be knowm or 
conjectured, by means of obserxation and induction, of their 
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uniform or customan' effects on the general happiness or goruJ. 
Consequently, till these actions shall be marked and classed 
with perfect complete it ess, and their effects obser\'ed and ascer¬ 
tained with similar completeness, positive law and morality', 
fashioned on the principle of utility', must be more or less 
defective, and more or less erroneous. And these actions being 
infinitely various, and their effects being infinitely diversified, 
the work of classing them completely, and of collecting their 
effects completely, transcends the limited faculties of created 
and finite beings. As the experience of mankind enlarges, as 
they observe more extensively and accurately and reason more 
closeIv and precisely, they may gradually mend the defects of 
their legal and moral rules, and may gradually clear their rules 
from the errors and nonsense of their predecessors. Bui, though 
they may constandy approach, they certainly will never attain to 
a faultless system of ethics: to a system perfectly in unison with 
the dictates of general utility, and, therefore, perfectly in unison 
w'ith the benevolent wishes of the Deity. 

And, secondly, if utility' be the proximate test of positive law 
and moralih^ the defects and errors of popular nr vulgar ethics 
will scarcely admit of a remedy. For, if ethical truth be matter 
of science, and not of immediate consciousness, most of the 
ethical maxims, which govern the sentiments of the muldtude, 
must be taken, w'ithout examination, from human authority, And 
where is the human authority' upon which they can safely rely? 
WTiere is the human authority' bearing such marks of trustworthi¬ 
ness, that the ignorant may hang their faith upon it with reason¬ 
able assurance? Reviewing the various ages and the various 
nations of the world, reviewing the various sects which have 
divided the opinions of mankind, we find conflicting maxims 
taught with equal confidence, and received with equal docility. 
We find the guides of the multitude moved by sinister interests, 
or by prejudices which are the offspring of such interests. We 
find them stifling inquiry, according to the measure of their 
means: upholding with fire and sword, or with sophistry, decla¬ 
mation and calumny, the theological and ethical dogmas which 
they impose upon their prostrate disciples. 

Such is the difficulty^ “ IThe only solution of which this 
difficulty' seems to admit,} is suggested by the remarks which I 
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have already submitted to your attention, and which I will now 
repeat in an inverted and compendious form. 

In the first place, the diffusion of ethical science amongst the 
great bulk of mankind will gradually remove the obstacles which 
prevent or retard its advancement. The field of human conduct 
being infinite or immense, it is impossible that human under¬ 
standing should embrace and explore it completely. But, by the 
general diffusion of knowledge amongst the great bulk of man¬ 
kind, by the impulse and the direction which the diffusion will 
give to inquiry, many of the defects and errors in existing law 
and morality will in time be supplied and corrected. 

Secondly. Though the many must trust to authority for a 
number of subordinate truths, they are competent to exam-ne 
die elements which are the groundwork of the science of ethics, 
and to infer the more momentous of the derivative practical 
consequences. 

And, thirdly, as the science of ethics advances, and is cleared 
of obscurity and uncertainfies, they who are debarred from 
opportunities of examining the science extensively, will find an 
authority, whereon they may rationally rely, in the unanimous 
or general agreement of searching and impartial inquirers. 
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i\ my last lecture, I endeavoured to ansi^'er an objection which l'i\e (Wiwftnon sf 
may be urged against the theory of utility. And to the purpose 
of linking my present with my last lecture, 1 will now restate, in 
a somewhat abridged shape, that summary of the objection and 
the answer with which I concluded my discourse. 

The objection may be put briefly, in the following manner. 

If utility be the proximate test of positive law and morality, it 
is impossible that the rules of conduct actually obtaining amongst 
mankind should accord completely and correctly with the laws 
established by the Deity. The index to his will is imperfect and 
uncertain. His laws are signified obscurely to those upon whom 
they are binding, and are subject to inevitable and involuntary 
misconstruction. 

For,7inf, positive law and morality, fashioned on the principle of 
utility', are gotten by observation and induction from the tendencies 
of human actions, Consequentiy, till these actions shall be marked 
and classed with perfect completeness, and their effects observed 
and ascertained wtith similar completeness, positive law and moral¬ 
ity, fashioned on the principle of utility', must be more or less defec¬ 
tive, and more or less erroneous. And, these actions being infinitely 
various, and their effects being infinitely diversified, the work of 
classing them completely and of collecting their effects completely, 
transcends the limited faculties of created and finite beings, 

And, secondly, if utility be the proximate test of positive law 
and morality, the defects and errors of popular or vulgar ethics 
will scarcely admit of a remedy. For if ethical truth be matter of 
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science^ and not of immediate consciousness, most of the ethical 
maxims, which govern the sentiments of the multitude, must be 
taken without cxaminaticin, from human authority. 

Such is the objection. - The only answer of which the objection 
will admit, is suggested by the remarks which I offered in my 
last lecture, and which I repeated at its close, and here repeat 
in an inverted and compendious form. 

in the first place, the diffusion of ethical science amongst the 
great bulk of mankind w'ill gradually remove the obstacles which 
prevent or retard its advancement. The field of human conduct 
being infinite or immense, it is impossible that human understand¬ 
ing should embrace and explore it completely. But, by the general 
diffusion of knowledge amongst the great bulk of mankind, by 
the impulse and the ciirection which the diffusion will give to 
inquiry, many of the defects and errors in existing law and morality 
will in time be supplied and corrected. 

Secondly. Though the many must trust to authority for a number 
of subordinate truths, thei are competent to examine the elements 
which are the groundwork of the science of ethics, and to infer 
the more momentous of the derivative practical consequences. 

And, thirdly^ as the science of ethics advances, and is cleared 
of obscurity and uncertainties, they, who are debarred from oppor^ 
mnities of examining the science extensively, will find an authority' 
whereon they may rationally rely, in the unanimous or general 
agreement of searching and impartial inquirers. 

But this answer, it must be admitted, merely extenuate$ the 
objection, h shows that law and naorality fashioned on the principle 
of utility' might approach continually and indefinitely to absolute 
perfection. But it grants that law and morality' fashioned on the 
principle of utility is inevitably defective and erroneous; tliat, if 
the law's established by the Deity must be construed by the 
principle of utility, the most perfect system of ethics which the 
wit of man could conceive, were a partial and inaccurate copy of 
the Divine original or pattern. 

And this (it may be urged) disproves the theory' which makes 
the principle of utility the index to the Dirine pleasure. For it 
consists not with the known wisdom and the know'n benevolence 
of the Deity , that he should signify' his commands defectively and 
obscurely to those upon w^hom they are binding. 
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But admitting the imperfection of ucUiW as the index to the 
Divine pleasure, it is impossible to argue, from this its admitted 
imperfection, ‘that utility is not the index/ 

Owing to causes which are hidden from human understanding, 
all the works of the Deitv' which are open to human observation 
are alloyed with imperfection or evil. That the Deitv' should signify 
his commands defectively and obscurely, is strictly in keeping or 
unison with the rest of his inscrutable ways. The objection now 
in question proves too much, and, therefore, is untenable. If you 
argue ‘that the principle of utiliw is nut the index to his laws, 
because the principle of utility were an imperfect index to his laws,’ 
you argue ‘that all his works are in fact exempt from evil, because 
imperfection or evil is inconsistent with his wisdom and goodness/ 
The former nf these arguments implies the latter, or is merely an 
application of the sweeping position to one of innumerable cases, 
Accordingly, if the objection now' in question will lie to the 
theory of utility, a similar objection will lie to ecery theory' of 
ethics which supposes that any of our duties are set or imposed 
by the Deity. 

The objection is founded on the alleged inconsistency of evil 
with bis perfect wdsdoni and goodness. But the notion or idea of 
ev'il or imperfection is involved in the connected notions of law^ 
duty', and sanction. For, seeing that every' law' imposes a restraint, 
every' law is an evil of itself: and, unless it be the work of 
malignity, or proceed from consummate folly, it also supposes an 
evil which is designed to prevent or remedy. Law, like medicine, 
is a preventive or remedy of ei'il: and, if the world were free 
from evil, the notion and the name w'ould be unknown. 

‘That his laws are signified obscurely, if utility' be the index to 
his law's,’ is rather a presumption in favour of the theory^ which 
makes utility' our guide. Analogy might lead us to expect that 
they would be signified obscurely. For laws or commands suppose 
the existence of evils which the> are designed to remedy: let them 
be signified as they may, they remedy those evils imperfectly: and 
the imperfection which they are designed to remedy, and of w hich 
the remedy partakes, might naturally be expected to show' itself 
in the mode by which they arc manifested. 

My answer to the objection is the very' argument which the 
excellent Butler, in his admirable ‘Analogy,’ has wdelded in defence 
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of Christianity with the vigour and the skill of a master. 

Considered as a system of rules for the guidance of human 
conduct, the Christian religion is defective. There are also circum¬ 
stances, regarding the manner of its promulgation, which human 
reason vainly labours to reconcile with the wisdom and goodness 
of God. Still it were absurd to argue hhat the religion is not of 
God^ because the religion is defective, and is imperfectly revealed 
to mankind,' For the objection is founded on the alleged inconsist¬ 
ency of evil with his perfect wisdom and goodness. And, since 
evil pen^ades the universe, in so far as it is open to our inspection, 
a similar objection will lie to ecery system of religion which ascribes 
the existence of the universe to a wise and benevolent Author, 
Whoever believes that the universe is the work of benevolence 
and wisdom, is concluded, or estopped^ by his own religious creed, 
from taking an objection of the kind to the creed or system of 
another. 

Analogy (as Butler has shown) would lead us to expect the 
imperfection upon which the objection is founded, Something of 
the imperfection which nms through the frame of the universe, 
would probably be found in a revelation emanating from the 
Author of the universe. 

And here my solution of the difficulty necessarily stops. A 
complete solution is manifestly impossible. To reconcile the exist¬ 
ence of evil with the wisdom and goodness of God is a task 
which surpasses the powers of our narrow and feeble understand¬ 
ings, This is a deep which our reason is too short to fathom. 
From the decided predominance of good which is observable in 
the order of the world, and from the manifold marks of wisdom 
which the order of the world exhibits, we may draw the cheering 
inference ‘that its Author is good and wise/ ’Why the world which 
he has made is not altogether perfect, or why a benevolent Deity 
tolerates the existence of evil, or what (if I may so express myself) 
are the obstacles in the way of his benevolence, are clearly 
questions which it were impossible to solve, and which it were 
idle to agitate although they admitted a solution. It is enough for 
us to know, that the Deity is perfectly good; and that, since he 
is perfectly good, he wills the happiness of his creatures. This is 
a truth of the greatest practkal moment. For the cast of the 
affections, which we attribute to the Deit>% determines, for the 
most part, the cast of our moTal sentiments. 
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1 admit, then, that God’s commands are imperfectly signified m hypotht^h of 


3 moral sense, 
introdti^d. 


to man, supposing we must gather his commands from the tend¬ 
encies of human actions. But 1 deny that this imperfection is a 
conclusive objection to the theor}' which makes the principle of 
utility our guide or index to his will. Whoever would disprove 
the theory w^hich makes utility our guide, must produce another 
principle that were a surer and a better guide. 

Now, if we reject utility as the index to God’s commands, we 
must assent to the theory or hypothesis which supposes a moral 
sense. One of the adverse theories, which regard the nature of 
that index, is certainly true. He has left us to presume his com¬ 
mands from the tendencies of human actions, or he has given us 
a peculiar sense of which his commands are the objects. 

All the hypotheses, regarding the nature of that index, which ‘A morot ictae.' 
discard the principle of urility, are built upon the supposition of 
a peculiar or appropriate sense. The language of each of these 'a finnnple of 
h\potheses differs from the language of the others, but the import T, 

of each resembles the import of the rest. pTsausi rfosoftC 

By 'a moral sense,,^ with w'hich my understanding is furnished, 

I discern the human actions which the Deity' enjoins and forbids: ‘cotinatt pratticiU 
And, since you and the rest of the species are provided with a 

y _ _ ^ ^ ^'Amm 

like organ, it is clear that this sense of mine is ‘the common sense txpmstofis for mv 


and ihf iami 
hypothffst. 


of mankind.’ By ‘‘a moral instineV with which the Deity has 
endowed me, I am urged to some of these actions, and am warned 
to forbear from others. \4 principle of refection or consciences^ which 
Buder assures me I possess, informs me of their rectitude or 
pravity. Or '‘the innate practical principles! which Locke has pre¬ 
sumed to question, define the duties, which God has imposed 
upon me, with infallible clearness and certainty. 

These and other phrases are various but equivalent expressions 
for one and the same hypothesis. The only observable difference 
between these various expressions consists in this: that some 
denote sentiments which are excited by htiman actions, whilst 
others denote the commands to w'hich those sentiments are the 
index. 

The hypothesis of a moral sense, or the hypothesis which is Tkf hypothaii m 
variously signified bv these various but equivalent expressions, invoivtj 
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Certam sentiments or feelings of approbation or disapprobation 
accompany our conceptions of certain human actions. They are 
neither effects of reflection upon the tendencies of the actions 
which excite them, nor arc they effects of education. A conception 
of any of these actions would be accompanied by certain of these 
sentiments, although we had not adverted to its good or evil 
tendency, nor knew the opinions of others with regard to actions 
of the class. 

In a w'ord, that portion of the hypothesis in question which I 
am now' stating is purely negative. We are gifted with moral 
sentiments which arc ultimate or inserutahle facts', which are not 
the consequences of reflection upon the tendencies of human 
actions, which are not the consequences of the education that w'e 
receive from our fellow'-men, which are not the consequences or 
effects of any antecedents or causes placed within the reach of our 
inspection. Our conceptions of certain actions are accompanied by 
certain sentiments, and there is an end of our knowledge, 

hoT the sake of brcvmy we may say that these sentiments are 
instinctive,’ or we may call them ‘moral instincts.’ 

For the terms ‘instinctive,’ and ‘instinct,’ are merely negative 
expressions. They merely denote our own ignorance. They mean 
that the phenomena of which we happen to be talking are not pre¬ 
ceded by causes w'hich man is able to perceive. For example, The 
bird, it is commonly said, builds her nest by ‘instinct:’ or the skill 
which the bird evinces in the building of her nest, is cammonly 
styled ‘instinctive/ That is to say, It is not the product of e.vperi- 
ments made by the bird herself; it has not been imparted to Uie bird 
by the teaching or example of others; nor is it the consequence or 
effect of any antecedent or cause open to our obser\'ation. 

The remark which I have now' made upon the terms ‘instinctive’ 
and hnstinct,’ is not interposed needlessly. For, though their true 
import is extremely simple and trivial, they are apt to dazzle and 
confound us (unless w'e advert to it steadily) with the false and 
cheating appearance of a mysterious and magnificent meaning. 

In order that wc may clearly apprehend the nature of these 
‘moral instincts/ I will descend from general expressions to an 
imaginary case. 

I will not imagine the case which is fancied by Dr. Palcy: for 
1 think it ill fined to bring out the meaning sharply. 1 will merely 
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take the liberty of borrowing his solitary savage: a child abandoned 
in the wilderness immediately after its birth, and growing to the 
age of manhood in estrangement from human society . 

Having gotten my subject, I proceed to deal with him after my 
own fashion, 

1 imagine that the savage, as he wanders in search of prey, 
meets, for the first time in his life, with a man. This man is 
a hunter, and is carrying a deer which he has killed. The 
savage pounces upon it. The hunter holds it fast. And, in order 
that he may remove this obstacle to the satisfaction of his 
gnawing hunger, the savage seizes a stone, and knocks the 
hunter on the head. - Now, according to the hypothesis in 
question, the savage is affected wnth remorse at the thought of 
the deed which he has done. He is affected with more than 
the compassion which is excited by the sufferings of another, and 
which, considered by itself, amounts not to a moral sentiment. He 
is affected with the more complex emotion of self-condemnation 
or remorse: with a consciousness of guih: with the feeling that 
haunts and tenures civilized or cultivated men, whenever they 
violate rules which accord with their notions of utility, or which 
they have learned from others to regard with habitual veneration. 
He feels as you would feel, in case you had committed a 
murder: in case you had killed another, in an attempt to rob 
him of his goods: or in case you had killed another under any 
combination of circumstances, which, agreeably to your notions 
of utility', would make the act a pernicious one, or, agreeably 
to the moral impressions which you have passively received from 
others, would give to the act of killing the quality' and the name 
of an injury. 

Again: Shortly after the incident which 1 have now imagined, 
he meets with a second hunter whom he also knocks on the 
head. But, in this instance, he is not the aggressor. He is attacked, 
beaten, wounded, without the shadow of a provocation: and to 
prevent a deadly blow which is aimed at his own head, he kills 
the wanton assailant. - Now' here, according to the hypothesis, 
he is not affected with remorse. The sufferings of the dying man 
move him, perhaps, to compassion: but his conscience (as the phrase 
goes) is tranquil. He feels as you would feel, after a justifiable 
homicide: after you had shot a highw-ayman in defence of your 
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goods and your life: or after you had killed another under any 
combination of circuinstancewhich, agreeably to your notions 
of utility, would render killing innocuous, or, agreeably to the 
current morality' of your age and country', W'ould render the killing 
of another a just or lawful action. 

That you should feel remorse if you kill in an attempt to rob, 
and should not be affected with remorse if you kill a murderous 
robber, is a difference which I readily account for without the 
supposition of an insdnet. The law of your country distinguishes 
the cases: and the current morality of your country accords witlr 
the law'. 

Supposing that you have never adverted to the reasons of that 
distinction, the difference between your feelings is easily explained 
by imputing it to education: Meaning, by the term education^ the 
influence of authority' and example on opinions, sentiments, and 
habits* 

Supposing that you have ever adverted to the reasons of that 
distinction, you, of course, have been struck w'ith its obvious 
utiiity. - Generally speaking, the intentional killing of another is 
an act of pernicious tendency. If the act w'ere frequent, it would 
annihilate that general security', and that general feeling of security', 
which are, or should be, the principal ends of political society 
and law* But to this there are exceptions: and the intentional 
killing of a robber who aims at your property' and life, is amongst 
those exceptions. Instead of being adverse to the principal ends 
of law, it rather promotes those ends, It answers the purpose of 
the punishment which the law inflicts upon murderers: and it 
also accomplishes a purpose which punishment is too tardy to 
reach. The death inflicted on the aggressor tends, as his punish¬ 
ment would tend, to deter from the crime of murder: and it also 
prevents, what his punishment would not prevent, the completion 
of the murderous design in the specific or particular instance, — 
Supposing that you have ev'er adverted to these and similar 
reasons, the difference between your feelings is easily explained 
by imputing it to a perception of utility. You see that the tendencies 
of the act vary with the circumstances of the act, and your 
sentiments in regard to the act vary' with those varying tendencies. 

But the difference, supposed by the hypothesis, between the 
feelings of the savage, cannot he imputed to education. For the 
savage has lived in estrangement from human society'. 


84 



Lecture IV. 


Nor can the supposed difference be irnputed ro a perception of 
utility. - He knocks a man on the headj that he may satisfy' his 
gnawing hunger. He knocks another on the head, that he may 
escape from wounds and death. So far, then, as these different 
actions exclusively regard himself, they are equally good: and so 
far as these different actions regard the men whom he kills, they 
are equally bad. As tried by the Test of utility, and mith the lights 
which the savage possesses, the moral qualities of the two actions 
are precisely the same. If we suppose it possible that he adverts 
to considerations of utility', and that his sentiments in respect to 
these actions are determined by considerations of utility', we must 
infer that he remembers both of them with similar feelings: with 
similar feelings of compiacencyy as the actions regard himself; 
with similar feelings of regret, as they regard the sufferings of 
the slain. 

To the social man the difference between these actions, as 
tried by the test of utilit>, were immense. - The general happiness 
or good demands the institution of property, that the exclusive 
enjoyment conferred b\ the law' upon the owmer shall not be 
disturbed by private and unauthorised persons: that no man shall 
take from another the product of his labour or saving, without 
the permission of the owner previously signified, or without the 
authority of the sovereign acting for tlie common w'cah Were 
w'ant, how'ever intense, an excuse for violations of property'; could 
every' man w'ho hungers take from another with impuniiy, and 
slay the ow ner with impunity if the owner stood on his possession; 
that beneficent institution would become nugatory', and the ends 
of government and law would be defeated. - And, on the other 
hand, the vety' principle of utility which demands the institution 
of property' requires that an arrack upon the body shall be repelled 
at the instant: that, if the impending e\il cannot be averted 
otherwise, the aggressor shall be slain on the spot by the party 
whose life is in jeopardy. 

But these are considerations w'hich w'ould not present them¬ 
selves to the solitary savage. They involve a number of notions 
with which his mind would be unfurnished. They involve the 
notions of political society; of supreme government; of posiii\e 
law'; of legal right; of legal duty; of legal injury'. The good and 
the evil of the two actions, in so far as the tw'o actions would 
affect the immediate partie.s, is all that the savage could perceive, 
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The difference, supposed by the hypothesis, beiween the feel¬ 
ings of the savage, must, therefore, be ascribed to a moral sense^ 
or to innate practical principles. Or (speaking in homelier but 
plainer language) he would regard the two actions with different 
sentiments, me know nut why. 

The first of the two assumptions involved by the hypothesis in 
question is, therefore, this. - Certain inscrutable sentiments of 
approbation or disapprobation accompany our conceptions of cer¬ 
tain human actions. They are not begotten by reflection upon the 
tendencies of the actions which excite them, nor are they instilled 
into our minds by our intercourse with our fellow-men. They are 
simple elements of our nature. They are ultimate facts. They are 
not the effects of causes, or are not the consequents of ante¬ 
cedents, which arc open to human observations. 

^nd, thus far, the hypothesis in question has been embraced 
by sceptics as w'ell as by religionists. For example, it is supposed 
by David Hume, In his Essay on the Principles of Morals, that 
iome of our moral sentiments spring from a perception of utility: 
but he also appears to imagine that others are not to be analyzed, 
or belong exclusively to the province of taste. Such, 1 say, appears 
to be his meaning. For, in this essay, as in all his writings, he is 
rather acute and ingenious than coherent and profound: handling 
detached topics with signal dexterity , but evincing an utter inability' 
to grasp his subject as a whole, \\0ien he speaks of moral sentiments 
belonging to the province of taste., he may, perhaps, be adverting 
to the origin of henevoiencey or to the origin of our sympathy with 
tile pleasures and paiJis of others: a feeling that differs as broadly 
as the appetite of hunger or thirst from the sentiments of appro¬ 
bation or disapprobation which accompany our judgements upon 
actions. 

That these inscrutable sentiments arc signs of the Divine will, 
or the proofs that the actions which excite them are enjoined or 
forbiddtin by God, is the second of the two assumptions involved 
by the hypothesis in question. 

In the language of the admirable Butler (who is the ablest 
advocate of the hypodtesis), the human actions by which these 
feelings are excited are their direct and appropriate objects: just 
as things visible arc the direct and appropriate objects ol the 
sense of seeing. 
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In homelier but plainer language^ I may put his meaning thus. - 
As God has given us eyes, in order that we may see therew'ith; 
so has he gifted or endowed us with the feelings or sentiments 
in question, in order that we may distinguish directly, by means 
of these feelings or sentiments, the actions which he enjoins or 
permits, from the actions which he prohibits. 

Or, if you like it better, I may put the meaning thus. - That 

these inscrutable sentiments are signs of the Divine will, is an 

inference which we necessarily deduce from our consideration of 

1 ' 

final causes. Like the rest of our appetites or aversions, these 
sentiments were designed by the Author of our being to answer 
an appropriate end. And the only pertinent end which we can 
possibh ascribe to them, is the end or final cause at which I 
have now' pointed. 

Now, supposing that the IDcitv' has endowed us with a moral 
sense or instinct, we are free of the difficult^' to which we are 
subjea, if we must construe his laws by the principle of general 
utility. According to the hypothesis in question, the inscrutable 
feelings which are styied the moral sense arise directly and inevi¬ 
tably w'ith the thoughts of their appropriate objects. We cannot 
niistake the laws which God has prescribed to mankind, although 
we may often be seduced b\ the blandishments of present advan¬ 
tage horn the plain path of our duties. The understanding is 
never at a fault, although the will may be frail. 

But here arises a small question. - Is there any evidence that 
we are gifted with feelings of the sort? 

That this question is possible, or is seriously asked and agitated, 
would seem of itself a sufficient proof that we are not endowed 
with such feelings. - According to the hypothesis of a moral 
sense, we are conscious of the feelings which indicate GodN 
commands, as wc arc conscious of hunger or thirst. In other 
wprdS) the feelings which indicate Ciod’s commands are ultimate 
facts. But, since they are ultimate facts, these feelings or senti¬ 
ments must be indisputable, and must also differ obviously from 
the other elements of our nature. If I W'ere really gifted with 
feelings or sentiments of the sort, I could no more seriously 
question whether 1 had them or not, and could no more blend 
and confound them with my other feelings or sentiments, than 1 
can seriously question the existence of hunger or thirst, or can 
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mistake the feeling which affects me when 1 am hungry for the 
different feeling which affects me when 1 am thirsty . All the parts 
of our nature which are ultimate, or incapable of analysis, are 
certain and distinct as well as inscrutable. We know and discern 
them with unhesitating and invincible assurance. 

The two current arguments in favour of the hypothesis in 
question are raised on the following assertions, i. The judgments 
which we pass internally upon the rectitude or pravity of actions 
are immediate and involuntary. In other words, our moral senti¬ 
ments or feelings arise directly and inevitably with our conceptions 
of the actions which excite them, 2 . The moral sentiments of all 
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men are precisely alike. 

Now the first of these venturous assertions is not universally 
true. In numberless eases, the judgments which we pass internally 
upon the rectitude or pravity of actions are hesitating and slow. 
And it not unfrequently happens that we cannot arrive at a 
conclusion, or are utterly ar a loss to determine whether we shall 
praise or blame. 

And, granting that our moral sentiments are always instan¬ 
taneous and inevitable, this wdll not demonstrate that our moral 
sentiments are instinctive. Sentiments which are factitious, or 
begotten in the way of association, are not less prompt and 
involuntary than feelings which are instinctive or inscrutable. For 
example, \Vc begin by loving money for the sake of the enjoyment 
which it purchases: and, that enjoyTnent apart, we care not a 
straw lor monej. But, in time, our love of enjoyment is extended 
to money itself, or our love of enjoyment becomes inseparably 
associated wnth the thought of the money which procures it. The 
conception of money suggests a wish for money, although we 
think not of the uses to which wc should apply it. Again: We 
begin by loving knowledge as a mean to ends. But, in time, the 
love ol the ends becomes inseparably associated with the thought 
or conception of tlic instrument Curiosity' is instantly roused by 
every' unusual appearance, although there is no purpose which 
the solution of the appearance would answer, or although we 
advert not to the purpose which the solution of the appearance 
might subser\ e, 

The promptitude and decision w ith which we judge of actions 
are impertinent to the matter in question: for our moral sentiments 
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would be prompt and inevitable, although they arose from a 
perception of utiliw, or although they were impressed upon our 
minds by the authority of our fellow-men. Supposing that a moral 
sentiment sprang from a perception of utility^, or supposing that 
a moral sentiment were impressed upon our minds by authority', it 
would hardly recur spontaneously until it had recurred frequently. 

Unless we recalled the reasons w'hich had led us to our opinions, 
or unless we adverted to the authority which had determined our 
opinion, the sentiment, at the outset, would hardly be excited by 
the thought of the corresponding action. But, in time, the senti¬ 
ment would adhere inseparably to the thought of the correspond¬ 
ing acrion. Although w'e recalled not the ground of our moral 
approbation or aversion, the sentiment would recur directly and 
inevitably with the conception ol its appropriate object. 

But, to prove that moral sentiments are instinctive or inscrutable, /ftf 
it is bodily asserted, by the advocates of the hypothesis in question, 
that the moral sentiments of all men are precisely alike. hyji'Hhar. its 

The argument, in favour of the hypothesis, w^hich is raised on 
this hardy assertion, may be stated briefly in the following 
manner. - No opinion or senriment which is a result of obsenation 
and induction is held or felt by all mankind. Observation and 
induction, us applied to the same subject, lead different men to 
different conclusions. But the judgments which are passed intern¬ 
ally upon the rectitude or pravity of actions, or the moral senti¬ 
ments or feelings which actions excite, are precisely alike with all 
men. Consequently, our moral sentiments or feelings w'ere not 
gotten by our inductions from the tendencies of the actions which 
excite them: nor were these senriments or feelings gotten by 
inductions of others, and then impressed upon our minds by 
human authority and example. Consequently, our moral sentiments 
are instinctive or are ultimate or inscrutable facts. 

Now', though the asserrion were granted, the argument raised 
on the assertion w'ould hardly endure examination. Though the 
moral sentiments of all men were precisely alike, it would hardly 
follow' that moral sentiments arc instinctive. 

But an attempt to confute the argument were superfluous 
labour: for the assertion whereon it is raised is groundless. The 
respective moral sentiments of different ages and nations, and of 
different men in the same age and nation, have differed to infinity. 



The Province of Jurisprudence Determined 


i miV slalfttifttl 
o! .'Ac lad 
h'Ijti-oj) I fir 

JfiHVJjJ itrjruTJirnt 

JN fiiiftnT the 
in 

ijlifdiiiT: :i 

fmniirii. 


7Ac fiid drci^rds 
fXii(Uv ifdh llir 
hvnaikrsti nr 
!Hrn'-\ fif uiiltiy. 


This proposition is so notoriously true, and to every' instructed 
mind the facts upon which it rests are so familiar, that I should 
hardly treat my hearers with due respect if I attempt to establish 
it by proof. I therefore assume it without an attempt at proof; 
and I oppose it to the assertion which 1 am now' considering, 
and to the argument which is raised on that assertion. 

But, before I dismiss the assertion which 1 am now considering, 

I will briefly advert to a difficulty' attending the hypothesis in 
question w'hich that unfounded assertion naturally suggests. - 
Assuming that moral sentiments are instinctive or inscrutable, 
they are either different with different men, or they are alike with 
all men. To affirm ‘that they are alike with all men,’ is merely 
to hazard a bold assertion contradicted by notorious facts. If they 
are different widi different men, it follows that Gnd has not set 
to men a common rule. If they are different with different men, 
there is no common test of human conduct: there is no test by 
which one man may try the conduct of another. It were folly and 
presumption in me to sit in judgment upon you. That which were 
pravity in me may, for aught 1 can know', be rectitude in you. 
The moral sense which you allege, may be just as good and 
genuine as that of which / am conscious. Though my instinct 
points one w'ay, yours may point another. There is no broad sun 
destined to illumine the world, but every' single man must walk 
by his ow'n candle. 

Now' what is the fact whereon the second argument in favour 
of the hypothesis in question is founded? The plain and glaring 
fact is this. - With regard to actions of a few classes, the moral 
sentiments of most, though not of all men, have been alike. But, 
with regard to actions of other classes, their moral sentiments 
have differed, through every shade or degree, from slight diversity' 
to direct opposition. 

And this is what might be expected, supposing that the principle 
of general utility is our only guide or index to the tacit commands 
of the Deity. The fact accords exaedy witlr that hypothesis or 
theory. For, first, the positions wherein men arc, in different ages 
and nations, are, in many respects, widely difTercm: whence it 
inevitably follows, that much which w'as useful there and then 
were useless or pernicious here and now, And, secondly, since 
human tastes are various, and since human reason is fallible. 


90 



Lecture /K 


men’s moral sentiments must often widely ditVer even in respect 
of tlic circumstances wherein their positions are alike. But, with 
regard to actions of a few' classes, the dictates of utility' are the 
same at all rimes and places, and are also so obvious that they 
hardly admit of mistake or doubt. And hence would naturalK 
ensue what observation shows us is the fact: namely, a general 
resemblance, with inhnite varictv, in the systems of law and 
morality which have actually obtained in the world. 

According to the hypothesis which I have now stated and 
examined, the moral sense is our ouiy index to the tacit commands 
of the Deity'- According to an intermediate hypothesis, com¬ 
pounded of the hypothesis of utility and the hypothesis of a moral 
sense, the moral sense is our index to some of his tacit commands, 
but the principle of general utility is our index to others. 

In so far as 1 can gather his opinion from his admirable sermons, 
it would seem that the compound hypothesis w^as embraced by 
Bishop Butler, But of this 1 am not certain: for, from many 
passages in those sermons, we may perhaps infer that he thought 
the moral sense our only index or guide. 

The compound hypothesis now' in question naturally arose from 
the fact to which 1 have already adverted. - With regard to actions 
of a few classes, the moral sentiments of most, though not of all 
men, have been alike. With regard to actions of other classes, 
their moral sentiments have diflered, through every' shade or 
degree, from slight diversity to direct opposition. - In respect to 
the classes of actions, with regard to which their moral sentiments 
have agreed, there was some show' of reason for the supposition 
of a moral sense. In respect to the classes of actions, wdth regard 
to which their moral sentiments have differed, the supposition of 
a moral sense seemed to be excluded. 

But the modified or mixed hypothesis now in question is not 
less halting than the pure hypothesis of a moral sense or instinct. - 
With regard to actions of a few classes, the moral sentiments of 
most men have concurred or agreed. But it were hardly possible 
to indicate a single class of actions, with regard to which aif men 
have thought and felt alike. And it is clear that every objection 
to the simple or pure hypothesis may be urged, with slight adap¬ 
tations, against the modified or mixed. 

By modern writers on jurisprudence, positive law (or law', simply 
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and strictly so called) is divided inio law nattival and law positive. 
By the classical Roman jurists, borrowing from the Greek philos¬ 
ophers, jus civil? (or positive law) is divided into jus gentium and 
jus civile, WTiich tw'O divisions of positive law are exactly equivalent. 

By modem writers on jurisprudence, and by the classical Roman 
jurists, positive moralit)' is also divided into natural and positive. 
For, through the frequent confusion (to which I shall advert 
hereafter) of positive law and positive morality, a portion of positive 
moraliU', as well as of positive law, is embraced by the law natural 
of modern writers on Jurisprudence, and by the equivalent jus 
gentium of the classical Roman jurists. 

By reason of the division of positive law into law nautral and 
law positive., crimes are divided, by modern writers on jurispru¬ 
dence, into crimes which are ‘mala in se^ and crimes which are 
‘mala quia prohihita' By reason of the division of positive law into 
jus gentium and jus civtky crimes are divided, by the classical 
Roman jurists, into such as are crimes juris gentium and such as 
are crimes jure civili. Which divisions of crimes, like the divisions 
of law' w'herefrom they are respectively derived, are exactly 
equivalent. 

Now without a clear apprehension of the hypothesis of utility, 
of the pure hypothesis of a moral sense, and of the modified or 
mixed hypothesis which is compounded of the others, the distinc¬ 
tion of positive law into natural and positivey whh the various 
dcrivadve distinctions which rest upon that main one, arc utterly 
unintelligible. Assuming the hypothesis of utiliw, or assuming the 
pure hypothesis of a moral sense, the distinction of positive law 
into natural and positive is senseless. But, assuming the intemiedi- 
ate hypothesis which is compounded of the others, positive law, 
and also positive morality, is inevitably distinguished into natural 
and positive. In other words, if the modified or mixed hypothesis 
be founded in truth, posirise human rules fall into two parcels: — 
T, Posidve human rules which obtain with all mankind; and the 
conformity of which to Divine commands is, therefore, indicated 
by the moral sense: 2 , Positive human rules which do not obtain 
universally; and the conformity^ of which to Divine commands is, 
therefore, not indicated by that infallible guide. 

WTien I treat of positive law as considered with reference to 
its sourcesy I shall show completely that the modified or mixed 
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hypothesis is involved by the distinction of positive law into law 
natural and law positive. 1 touch upon the topic, at the present 
point of my Course, to the following purpose: namely, to show 
that my disquisitions on the hypothesis of utility, on the hypothesis 
of a moral sense, and on that intermediate hypothesis which is 
compounded of the others, arc necessary' steps in a series of 
discourses occupied with the ratwnale of jurisprudence. It will, 
indeed, appear, as 1 advance in my projected Course, that many 
of the distinctions, which the science of jurisprudence presents, 
cannot be expounded, in a complete and satisfactory manner, 
without a previous exposition of those seemingly irrelative hypoth¬ 
eses. But the topic upon which I have touched at the present 
point of my Course shows most succinctly the pertinence of the 
disquisitions in question. 


Having stated the hypothesis of utility, the hypothesis of a 
moral sense, and the modified or mixed hypothesis which is 
compounded of the others, 1 will close my disquisitions on the 
index to God’s commands with an endeavour to dear the hypoth¬ 
esis of utility' from two current though gross misconceptions. 

Of tiic writers who maintain and impugn the theory' of utiliTy% 
three out of four fall into one or the other of the following 
errors. - i. Some of them confound the motives which ought to 
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determine our conduct w'ith the proximate measure or test to which 
our conduct should conform and by which our conduct should 
be tried. - 2 . Others confound the theory oj genera! utility with 
that theory or hypothesis amceming the origin of benevolence which is 
branded by its ignorant or disingenuous adversaries widi the 
misleading and invidious name of the seljish system. 

Now these errors are so palpable, that, perhaps, I ought to 
conclude with the bare statement, and leave my hearers to supply 
die corrective. But, let them be never so palpable, they have 
imposed upon persons of unquestionable penetration, and there¬ 
fore may impose upon all who will not pause to examine them. 
Accordingly, 1 will clear the theory' of utility from these gross but 
current misconceptions as completely as my limits will permit. 

I w^ill first examine the error of confounding motives to conduct 
with the proximate measure or test to which our conduct should 
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conform and bv which our conduct should be tried. 1 will then 
examine the error of confounding the theory of utility with that 
theory or hypotheih concerning the origin of henrcolence ’which is sKkd 
the selfih system. 

According to the theor)' of utility, tlic measure or test of human 
conduct is the law set by God to his human creatures. Now some 
of his commands are revealed, whilst others are unrevealed. Or 
(changing the phrase) some of his commands are express, whilst 
others are tacit. The commands which God has revealed, we 
must gather from the terms wherein they arc promulgcd. The 
commands which he has not revealed, w^e must construe by the 
principle of utility': by the probable effects of our conduct on that 
general happiness or good which is the final cause or purpose of 
die good and wise lawgiver in all his law^s and commandments. 

Strictly speaking, therefore, utility is not the measure to which 
our conduct should conform, nor is utility the test by which our 
conduct should be tried. It is not in itself the source or spring 
of our highest or paramount obligations, but it guides us to the 
source whence these obligations flow. It is merely the index to 
the measure, the index to the test. But, since ’we conform to the 
measure by following the suggestions of the index, 1 may say with 
sufficient, though not with strict propriety', that utility’ is the 
measure or test proximuidy or immediately. Accordingly, I style the 
Divine commands the ultimate measure or test: but 1 style the 
principle of utility', or the general happiness or good, the proximate 
measure to which our conduct should conform, or the proximate 
test by which our conduct should be tried. 

Now, though the general good is that proximate measure^ or 
though the general good is that proximate test^ it is not in all, or 
even in most cases, the motive or inducement which ought to 
determine our conduct. If our conduct were always determined 
by it considered as a motive or inducement, our conduct would 
often disagree with il considered as the standard or measure. If 
our conduct ’were always determined by ii considered as a motive 
or inducement., our conduct w'ould often be blameable, rather than 
deserving of praise, when tried by it as the test. 

Though these propositions may sound like paradoxes, they are 
perfectly just. I should occupy more dme than I can give to the 
dist|uisition, if I went through the whole of the proofs which 
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would establish them beyond contradiction. But the few hints 
which 1 shall now throw out will sufficiently suggest the evidence 
to those of my hearers w'ho may not have reflected on the subject, 

\^flien I speak of the public good, or of the general good, 1 
mean the aggregate enjoyments of the single or individual persons 
who compose that public or general to which my attention is 
directed. Fhc good of mankind, is the aggregate of the pleasures 
which are respectively enjoyed by the individuals who constitute 
the human race. The good of England, is the aggregate of the 
pleasures which fall to the lot of Englishmen considered individu¬ 
ally or singly. The good of the public in the tow'n to which I 
belong, is the aggregate of the pleasures which the inhabitants 
severally enjoy. 

"Mankind,’ "country/ public,’ are concise expressions for a 
number of individual persons considered collectively or as a whole. 
In case the good of those persons considered singly or individually 
wxrc sacrificed to the good of those persons considered collectively 
or as a whole, the general good would be destroyed by the 
sacrifice. The sum of the particular enjovTTients which constitutes 
the general good, wmuld be sacrificed to the mere name by which 
that good is denoted. 

When it is stated strictly and nakedly, this truth is so plain 
and palpable that the statement is almost laughable* Hut experience 
sufficiently evinces, that plain and palpable truths are prone to 
slip from the memory: that the neglect of plain and palpable 
trutlis is the source of most of the errors with which the world 
is infested* For example. That notion of the public good which 
w'as current in the ancient republics supposes a neglect of the 
truism to which I have called your attention. Agreeably to that 
notion of the public good, the happiness of the individual citizens 
is sacrificed without scruple in order that the common w^eal may 
wax and prosper* The only substantial interests are the victims 
of a barren abstraction, of a sounding but empty' phrase. 

Now (speaking generally) every' individual person is the best 
possible judge of his ow'n interests: of what will affect himself 
with the greatest pleasures and pains. Compared with his intimate 
consciousness of his own peculiar interests, his knowledge of the 
interests of others is vague conjecture, 
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Consequendv, the principle of general utiliw imperiously 
demands that he commonly shall attend to his rather than 
to the interests of others; that he shall not habitually neglect that 
which he knows accurately in order that he may habitually pursue 
that which he knows imperfectly. 

This is the arrangement which the principle of general 
manifestly requires. It is also the arrangement which the Author 
of man’s nature manifestly intended. For our self-regarding alTec- 
tions arc steadier and stronger than our social: the motives by 
which we are urged to pursue our peculiar good operate with more 
constancy, and commonly with more energy, than the motives by 
which we are solicited to pursue the good of our iellows. 

If ever}' individual neglected his own to the end of pursuing 
and promoting the interests of others, every individual wouid 
neglect the objects with which he is intimately acquainted to the 
end of forwarding objects of which he is comparatively ignorant. 
Consequendy, the interests of every' individual would be managed 
unskilfully. And, since the general good is an aggregate of individ¬ 
ual enjovinentS) the good of the general or public would diminish 
with the good of the individuals of whom that general or public 
is constituted or composed. 

The principle of general utility does not demand of us, that 
we shall always or habimally intend the general good: though the 
principle of general utility does demand of us, that we shall never 
pursue our owti peculiar good by means which are inconsistent 
with that paramount object. 

For example: The man who delves or spins, delves or spins 
to put money in his purse, and not with the purpose or thought 
of promoting the general well-being. But by delving or spinning, 
he adds to the sum of commodities: and he therefore promotes 
that general well-being, which is not, and ought not to be, his 
practical end. General utility' is not his rnotive to action. But his 
action conforms to utiltty considered as the standard of conduct; 
and when tried by utility considered as the test of conduct, his 
action deserves approbation. 

Again; Of all pleasures bodily or mental, the pleasures of mutual 
love, cemented by mutual esteem, are the most enduring and 
varied. They therefore contribute largely to swtII the sum of 
w^ell-being, or they form an important item in the account of 
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human happiness- And, for that reason, the well-wisher of the 
general good, or the adherent of the principle of utiliw, must, in 
that character, consider them with much complacency- But, though 
he approves of love because it accords with his principle, he is 
far from maintaining that the general good ought to he the motive 
of the lover. It was never contended or conceited by a sound, 
orthodox utilitarian, that the lover should kiss his mistress with 
an eye to the comiTLOn ■weal. 

And by this last example, 1 am naturally conducted to this 
furtiicr consideration, 

fiver, where utility' requires tliat benevolence shall be our motive, 
it commonly requires that we shall be determined by partial, 
rather than by general benevolence: by the love of the narrower 
circle which is formed of family or relations, rather than by 
sympathy w'ith die wider circle which is formed of friends or 
acquaintance: by sy'inpathy with friends or acquaintance, rather 
than by patriotism: by patriotism, or love of country, radier than 
b\ the larger humanity which embraces mankind* 

In short, the principle of utility requires that w'e shall act with 
the utmost elTect, or that we shall so act as to produce the utmost 
good. And (speaking generally) we act whh the utmost effect, or 
we so act as to produce the utmost good, when our motive or 
inducement to conduct is the most urgent and steady, when the 
sphere wheTein we act Is the most restricted and the most familiar 
to us, and when the purpose which we directly pursue is the 
most determinate or precise. 

The foregoing general statement must, indeed, be receixed with 
numerous limitations. I'hc principle of utility' not unfrequently 
requires that the order at which I have pointed shall be inverted 
or rex^ersed: that the self-regarding affections shall yield to the 
love of family, or to sympathy with friends or acquaintance: that 
the lox'c of family, or sympathy with friends or acquaintance, shall 
yield to the love of country': that the love of country shall yield 
to the love of mankind: that the general happiness or good, xvhich 
is alw ays the test of our conduct, shall also be the motive determin¬ 
ing our conduct, or shall also be the practical end to which our 
conduct is directed. 

[In order further to dissipate the confusion of ideas giving rise 
to the misconception last examined, I shall here pause to analyze 
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the expression ‘good and bad motives,’ and to shovv' in what sense 
it represents a sound disiinction. 

We often say of a man on any given occasion that his motive 
was good or bad, and in a certain sense we may truly say that 
some motives arc better than others- inasmuclj as some motives 
are more likely than others to lead to beneficial conduct. 

But in another and more extended sense, no motive is good 
or bad: since there is no motive which may not by possibilit>, 
and which does not occasionally in fact, lead both to beneficial 
and to mischievous conduct, 

Thus in the case which t have already ased as im illustration, 
that of the man who digs or w’eaves lor his own subsistence; the 
motive is self-regarding, but the action is beneficial. The same 
motive, the desire of subsistence, may lead to pernicious acts, 
such as stealing. 1 -ovc of reputation, though a sell-regarding 
motive, is a motive generally productive of beneficial acts; and 
there are persons with whom it is one of the most powerful 
ineenrives to acts for the public good, fhat form of love ul 
reputation called vanit>', on the other hand, implying, as it does, 
that the aim of its possessor is set upon worthless objects, com¬ 
monly leads to evil, since it leads to a waste of energ), which 
might otherwise have been, turned to useful ends, \et if, as a 
motive, it be subordinate in the individual to other springs of 
action, and exist merely as a latent feeling of self-complacency 
arising out of considerations however foolish or unsubstantial, it 
may be harmless, or even useful as tending to promote energv'. 
Bcncvolcncc, oa the other hand, and even rcligior., though cer¬ 
tainly unselfish, and generally esteemed good motives, may, when 
narrowed in their aims, or directed by a penerted understanding, 
lead to actions most pernicious. For instance, the alfcetion tor 
children, and the consequent desire of pushing or advancing them 
in tlie world (a species of narrow benevolence), is with many 
persons more apt to lead to acts contrary to the public good than 
any purely selfish motive; and the palliation, which the supposed 
goodness of the motive constitutes in the eyes of the public for 
the pernicious act, encourages men to do for the sake of their 
children, actions which tltey woulo be ashamed to do for their own 
direct interest. Even that enlarged benevolence which embraces 
humanity, may lead to actions evtremch mischievous, unless 
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guided by a perfectly sound judgment. Few will doubt, for 
example, that Sand and those other enthusiasts in Germany, who 
have at different times thought it right to assassinate those persons 
whom they believed to be tyrants, have acted in a manner highly 
pernicious as regards the general good. Of the puriw (as it is 
commonly termed) of their motives, I have not the least doubt; 
that is to say, I am convinced that they acted under the impulse 
of a most enlarged benevolence; but I have as little doubt 
that, by this benevolence, they were led to the commission of 
acts utterly inconsistent wdth that general good at which they 
aimed. 

But, although eveiy^ motive may lead to good or bad, some are 
pre-eminently likely to lead to good; benev'olence, love of 
reputation, religion. 

Others are pre-eminently likely to lead to bad, and little likely 
to lead to good; e.g. the anti-social; - antipathy - particular or 
general. Others, again, are as likely to lead to good as to bad; 
e.g, the self-regarding. They are the origin of most of the steady 
industry, but also of most of the offences of men. 

In this qualified sense, therefore, motives may be divided into 
such as are good, such as are bad, and such as are neither good 
nor bad. 

If an action is good; that is, conforming to general utility; the 
motive makes it more laudable. If not, not. But it is only second¬ 
arily that the nature of the motive affects the quality^ of the action. 

That the nature of the motive does affect the quality^ of the 
action is evident from this consideration. Acts are never insulated. 
And as their moral complexion is ultimately tested by their con¬ 
formity' to the law having utility for its index, so is that moral 
complexion immediately tested by the nature and tendency of the 
course of conduct of which the acts are samples. Now', the conduct 
of an individual is (speaking generally) determined partly by the 
motives which are his springs of action, and partly by the iniention,, 
or the state of his understanding at the instant of action, regarding 
the effects or tendency of his acts; both being antecedent to the 
volition by which these immediately emerge into act. Human 
conduct is, in short, determined by the motives which urge, as 
well as by the intentions w'hich direct. The intention is the aim 
of the act, of which the motive is the spring. 
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It is^ therefore, wrong to maintaiii that the complexion of the 
action mainly depends on the complexion of the motive. It is 
equally wrong to maintain that the nature of the motive does not, 
to a certain degree, determine its complexion. 

In this limited sense, therefore, the moral complexion of the 
action is determined by the motive. If the intention be good, 
the action is the better for being prompted by a social motive. 
If the action be bad, it is less bad if prompted by a social 
one. 

It is important that good dispositions should be recognized and 
approved. But the goodness of the action depends upon its con¬ 
formity to utilit>'; and ei^en if judged from the narrow point of 
\iew commanded by the individual whose acts are in question, 
depends upon the state of his understanding as to the effects of 
the action; that is, upon the intention, no less than upon the 
motive.] 

But to adjust the respective claims of the selfish and social 
motives, of partial s>Tnpathy and general benevolence, is a task 
which belongs to the detail, rather than to the principles of ethics: 
a task which T could hardly accomplish in a clear and satisfactory 
manner, unless 1 visited my hearers with a complete dissertation 
upon ethics, and wandered at unconscionable length from the 
appropriate purpose of my Course, VVTiat I have suggested will 
suffice to conduct the reflecting to the following conclusions, 
1 . General utility considered as the measure or test, differs from 
general utility considered as a motive or inducement. 2 . If our 
conduct were truly adjusted to the principle of utility, our conduct 
would conform to rules fashioned on the principle of utility', or 
our conduct would be guided by sentiments associated with such 
rules. But, this notw'ith sun ding, general utility, or the general 
happiness or good, would not be in all, or even in most cases, 
our motive to action or forbearance. 

Having touched generally and briefly on the first of the two 
misconceptions, I will now advert to the second with the like 
generality and bre%ity. 

They who fall into this misconception are guilty of two errors, 
t. They mistake and distort the hypothesis concerning the origin 
of benevolence which is styied the selfish system^ 2 , They imagine 
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that that hypothesis, as thus mistaken and distorted, is an essential 
or necessary ingredient in the theoTy of utility? 

I will examine the two errors into which the misconception 
may be resolved, in the order wherein I have stated them. 

1 . According to an hypothesis of Hartley and of various other 
wTiters, benevolence or sympathy is not an ultimate fact, or is 
not unsusceptible of analysis or resolution, or is not a simple or 
inscrutable element of man’s being or nature. According to their 
hypothesis, it emanates from self-love, or from the seif-regarding 
affections, through that familiar process styled 'the association of 
ideas,’ to which 1 have briefly adverted in a preceding portion of 
my discourse, 

Now it follows palpably from the foregoing concise statement, 
that these writers dispute not the existence of disinterested benevol¬ 
ence or sympathy: that, assuming the existence of disinterested 
benevolence or sympathy, they endeavour to trace the feeling, 
through its supposed generation, to the simpler and ulterior feeling 
of which they believe it the offspring. 

But, palpable as this consequence is, it is fancied by many 
opponents of the theory' of utility, and (what is more remarkable) 
by some of its adherents also, that these writers dispute the 
existence of disinterested benevolence or sympathy. 

According to the hypothesis in question, as thus mistaken and 
distorted, we have no sympathy, properly so called, with the pleas¬ 
ures and pains of others. That which is styled sympathy, or that 
which is styled benevolence, is provident regard to self Every 
good office done by man to man springs from a calculation of 
which self is the object. We perceive that we depend on others 
for much of our own happiness: and, perceiving that we depend 


^ The first of these mistakes is made by Godwin. The second by Paley. 

‘From Epicurus and Lucretius down to Paley and Godv^'in., Mr. ^mham is 
the only writer who has explained this subject wth clearness and accuracy. He 
is no:, indeed, the itiventor of the theory of udliiy (for that is as old as the 
human race), but he is the first of all philosophers who has viewed it front every' 
aspect, and has fitted it for practice.’ 

‘Many of the writers who appear to reject utility do* in fact, embrace it; (e.g, 
Cicero, Senecca, Johnson, etc.) (Eudsemonismus), The honfi:um is the generally 
useful. The utik is the generally pernicious; but which would answer some selfish 
and “iiUlster purpose.' - Af.S. fragment. 
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on otherjj for much of our own happiness, we do good unto 
others that others may do it unto us. The seemingly disinterested 
semces that are rendered by men to men, are the offspring of 
the very motives, and are governed by the very principles, which 
engender and regulate trade.^ 


' The selfish system, in this i(S literal import, is incoti si stent with obvious 

tacts, and therefore is hardly deserving of serious refutation. \Ve are daily and 
hourly evn^doui, of disinterested benevolence or sympathy, or of wishing the pond 
of others without regard tu our own. In the present wretched condition of humari 
.society, so unfavourable are the outw^ard circumstances wherein most men are 
placed, and so bad is die education or training received by most mcti in their 
vouth, that the benevolence of most men wants the intensity and endurance 
which are requisite to their own happiness and to the happiness of ±eir fellow- 
creatures. With most men, benevolence or svtnpatby is rather a barren emotion 
than a strong and steady incentive to vigorous and efficient action Although the 
feeling or sennment affects them often enough, it is cornmonlv stifled at the 
birth by antagonist feelings Or sentiments. But to deny, with Rochefoucauld or 
Mandeville, the existence of benevolence or sv-mpathy, is rather a wild paradox, 
hazarded in the wartonness of satire, than the deliberate position of a philosopher 
examining the springs of conduct. 

.And here I may briefly remark, that the expression sdfish, as applied to motives, 
has a large and a narrower meaning. - Taking ths espression sdfish with its 
larger meaning, all motives are selfish. For every motive is a wish, and every wish 
is a pain which affects a man's seif, and which urges him to seek relief, by 
attaining the object wished. - Taking the expression selfish with its narrow'cr 
meaning, motives which are selfish must be distinguished from motives which are 
henevole*tt: our wishes for our own good, from our wishes for the good of our 
neighbour; the desires which impel us to pursue our own advantage or benefit, 
from the desires which solicit us to pursue the advantage or benefit of others. 

To obviate this ambiguity, with the wretched quibbling w^hich it begets, Mr. 
Bentham has judiciously discarded the dubious expression selfish. The motives 
which solicit us to pursue the advantage or good of others, he styles stsdal. 
The motives which impel us to pursue our owm advantage or good, he styles 
self-regarding. 

But, besides the social and self-regarding motives, there are disinterested 
motives, or disinterested wishes, by which w'e are impelled or solicited to visit 
others with evil. These disinterested but malevolent motives, he sty les anti-sodal. - 
WTien I style a motive of the sort a distnterested motive, I apply the epithet with 
the meaning wherein I apply it to a benevolent motive. Speaking with absolute 
precision, the motive is not disinterested in either case: for, in each of the two 
cases, the man desires relief from a wish importuning himsejf. But, excepting 
the desire of relief which the wish necessarily implies, the wish. In each of the 
cases, is purely disinterested. The end or object to which it urges the man is 
the good or evil of another, and not his own advantage, - By' imputing to human 
nature disinterested malevolence, Mr. Bentham has drawn upon himself the 
reproaches of certain critics. But in imputing disinterested malevolence to human 
nature, he is far from being singular. The fact is admitted nr assumed by .Aristotle 
and Butler, and bv all who have closely examined the springs or tnotives of 
conduct. And the fact ts easHy explained by the all‘pervading principle which is 
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2 . Ha\'ing thus mistaken and distorted the so-called 
system., many opponents of the theory of utility^ together with some 
adherents of the same theory', imagine that the former, as thus 
mistaken and distorted, is a necessary' portion of the latter. And 
hence it naturally follows, that the adherents of the theory' of 
utility' are styled by many of its opponents ^selfish, sordid, and 
cold-blooded calculators.’ 

Now the theory of ethia which 1 style the theory of utility has 
no necessary connection with any theorj' of motives. It has no 
necessary' connection with any theory' or hypothesis which concerns 
the nature or origin of benevolence or sympathy. The theory' of 
utility' will hold good, whether benevolence or sympathy be truly 
a portion of our nature, or be nothing but a mere name for 
provident regard to self, '! he theory of utility' will hold good, 
whether benevolence or sympathy be a simple or ultimate fact, or 
be engendered hy the principle of association on the sell-regarding 
affections. 

According to the theory of utility', the principle of general 
utilitv is the index to God's commands, and is therefore die 
proximate measure of all human conduct. We are bound by 
the awful sanctions with which his commands are armed, to 
adjust our conduct to rules formed on that proximate measure. 
Though benevolence he nothing but a name for provident regard 
to self', we are moved by regard to sell', when we think of 
those awful sanctions, to pursue the generally useful, and to 
forbear from the gencralK pernicious. Accordingly, that is the 
version of rhe theory of utility which is rendered by Dr. Paley. 
He supposes that general utility' is the proximate test of conduct: 
but he supposes that all the motives by which our conduct is 
determined are purely self-regarding. And his version of the theoTj> 
of utility is, nevertheless, coherent: though I think that his theor}' 
of motives is miserably partial and shallow', and that mere regard 
to self, although it were never so provident, would hardly 
perform the office of genuine benevolence or sympathy. For if 
genuine benevolence or sympathy be not a portion of our nature, 
we have only one inducement to consult the general good: 

'the a^socidticjn of icleis..' Diiinlcrcsted malevolence or antipathy, like 
diiiriKTCitcd benevoknee or s>tnipaTh>, \h begotten by tit at principle on the 
self-reg^rdnig iiffections, 
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namely, a provident regard to our own welfare or happiness. 
But if genuine benevolence or sympathy be a portion of our 
nature, we have two distinct inducements to consult the general 
good: namely, the same provident regard to our own w’elfare 
or happiness, and also a disinterested regard to the welfare or 
happiness of others. If genuine benevolence or sympatliy were 
not a portion of our nature, our motives to consult the general 
good would be more defective than they are.^ 

Again: Assuming that benevolence or sympathy is truly a portion 
of our nature, the theory' of utility has no connection whatever 
with any hypothesis or theory^ w^hich concerns the origin of the 
motive. WTiether benevolence or sympathy be a simple or ultimate 
fact, or be engendered by the principle of association on the 
self-regarding affections, it is one of the motives by w'hich our 

^ Cfsnfuiion of Syntpathy with Moral Smse. S^'mpathy is the pJensure or pain which 
we feel when another enjoys or suffers, In common language it fdiow-feelinE, 
Thi>. ih LuUilly differeiil fioiii moidt appiobation or disapprobation, and irLstead 
of always coinciding with moral setitimetiTs (let their origin be what it may), often 
runs counter to them. As (e.g.) that large sympathy with even' sentient being, 
or at least with every human being, which is called humanity or benevolence, 
inclines us to sympathize with the sulferings of tbt culprit whose punkhtncni 
we approve. T.ilte the pains and pleasures which purely regard ourselves, the 
pains and pleasures of sympathy are not moral sentiments, but feelings or motives 
which, according to the justness of our innral sentiments, may lead us wrong or 
right. 

This sympathy may be an original instinct, like our appetites, or begotten b\ 
association, like diseased curiosity, love of money, etc, (liishop tiuder). 

Rut on neither of these hypotheses is the theoiy which derives our moral 
sentiments from utility at all affected. 

The theory of utility assumes sympathy, but rnaintains thai our judgments oi 
acdons ought to bt, and in a great measure are, derived from our perception of 
the getifral consequences of actions, i,e. not their immediate, but their remote 
consequences, supposing then unregulated by .Morals and Law; and no1 only 
their consequences upon ourselves, but also upon our relations, our friends, our 
country, our fellov-men, with w'hnm, according to the theory, as 1 understand 
it, WT are held by bonds of sympathy; which, though not so strong nor so 
constant as our mere regard to ourselves, is just as necessary to our own 
W'e 11-being. Sympathy, as well as pure self-love, is not a mural scTuimcnt, bui a 
principle or motive to action; either being liable to disturb our moral judgment. 
Indeed a narrow sympathy is, in some minds, as prannous as the self-love of 
the most narrow' and contracted being that crawls the earth. Maternal Im'e, the 
passion between the sexes when exalti^d into Love, the spirit of sect and party, 
a narrow patriotism - all these are as likely to mislead the judgment or the 
moral sense as the purely self-rcgardirtg affections; which, on the other hand, 
though often misleading, are, to a great extent, the causes of good, prompting 
men to all long and obscure effort. — d-lS. IragmenS 
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conduct is determined. And, on cither of the conflicting suppo¬ 
sitions, the principle of utility, and not benevolence or sympathy, 
is the measure or test of conduct: For as conduct may be generally 
useful, though the motive is self-regarding; so may conduct be 
generally pernicious, tltough the motive is purely benevolent. 
.Accordingly, in all his expositions of the theory of utilit>’, Mr. 
Bentham assumes or supposes the existence of disinterested sym¬ 
pathy, and scarcely adverts to the hypotheses which regard die 
origin of the feeling.^ 


^ l^ut here I wuiild bricHy remark, that, though the h^potheiis of Hartley is no 
neces&arj in^ediem in the theory of central utility, it is a necessan^ ingredient 
(if ir be not uafouiidcd) in every sound system of educatioti or training. For the 
sake of our own happiness, and the happiness of out fetlow-creatures, the 
alfettion of benevolence or sjTOpaihi should he strong and steady ai possible: 
for though, like other motives, it may lead us to pernicious conduct, it is less 
likely than most of the others to seduce us from the right road. Now if benevolence 
or sympathy be engendered by the principle of association, the afTection may be 
planted and nurtured by education or training. The truth or falsehood of the 
hvpothesis, together with the process by which the affection is generated, are 
therefore objects nf great practical moment, and well deserving of dose and 
minute evamiration. 
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THE term latp^ or the term laws^ is applied ro the following 
objects: - to law's proper or properly so calkdj and to laws 
improper or improperly so called: to objects which ha\e all the 
essentials of an imperative law or rule, and to objects which arc 
wanting in some of those essentials, but to which the term is 
unduly extended either by reason of analogy or in the wa} of 
metaphor. 

Strictly speaking, all improper laws are analogous to laws proper: 
and the term as applied to any of them, is a metuphorkal or 
figurative expression. 

For every metaphor springs from an analog)': and every analogi¬ 
cal extension given to a term is a metaphor or figure of speech. 
The term is extended from the objects which it properly signifies 
to objects of another nature; to objects not of the class wherein 
the former are contained, although they are allied to the lormer 
by that more distant resemblance which is usually stvled analogy. 
But, taking the expressions with the meanings which custom or 
usage has established, [there is a difference between an employ¬ 
ment of a term analogically and a metaphor, 

Analogv is a species of resemblance. The word resemblance is 
here taken in that large sense, in which all subjects which have 
any property in common, are said to resenable. But besides this 
more extended acceptation according to which resemblance is a 
genus, and analogy one of the species included therein, there is 
another and a narrower sense, in which resemblance is opposed 
to analogy. Two resembling subjects are said to resemble in the 
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narrower meaning of the term, when they both belong to some 
determinate genus or species expressly or tacitly referred to; when 
they both have every' property, which belongs to all the subjects 
included in the class. Two resembling subjects are said on the 
contrary to be analogous, when me of them belongs to some class 
expressly or tacitly referred to, and the other does not: when one 
possesses all the properties common to the class and the other 
only some of them. I choose, for instance, on account of a 
particular convenience, to range together in one class all animals 
having feet. WTaen 1 am speaking with reference to this class, the 
foot of a lion and the foot of a man wouLd be said to resemble 
in the narrower as well as in the wider sense of the word. But 
the foot of a table, though it resembles the foot of a lion and of 
a man in the more enlarged sense, does not resemble these in 
the narrower sense, but is only analogous to them. For these 
possess the whole of the qualities belonging universally to the 
class, while it possesses only a part of the same qualities. If 1 
were not tacitly referring to a genus, I might say that all the 
three objects resemble, but if the genus be referred to, the foot 
of the lion and the foot of the man resemble, the foot of the 
table is only analogous to them. 

Resemblance is hence an ambiguous term. WTen two things 
resemble in the narrow sense, that is, when they both possess all 
the properties which belong universally to the class, the common 
name (such as foot in the instance above given), is applied to 
both of them strictly and properly. When they are analogous, that 
is when the one possesses all, the other only some of the properties 
which belong universally to the class, the name denotes the one 
properly, the other improperly or analogically. 

It is extremely important to fix our conception with respect to 
this ambiguity', as the words analogy and analogous often recur 
in the science of jurisprudence, and by the laxity with which they 
are employed involve it in a scarcely penetrable mist. The nature 
of unwritten law, and the principles of interpretation or construc¬ 
tion, are among the most obscure of all the questions which arise 
in jurisprudence. This obscurity' springs, as is usually the case, 
from nonsense or jargon; which jargon, on these questions, arises 
from hence, that men talk profusely of analogy' and things anal¬ 
ogous, without ascertaining the precise meaning of those terms, 
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or taking pains to employ them with any precise meaning. Pro¬ 
fessor Thibaut of Berlin, in his treatise on the interpretation of 
die Roman Law, is, as far as I know, the only writer who has 
seen this perplexity; and notwithstanding my warm respect for 
that learned and discerning jurist, it seems to me that even he 
has scarcely solved the difficulty, though he has pointed out the 
path by which we may arrive at a solution. 

A metaphor is the transference of a term from its primitive 
signification to subjects to which it is applied not in that, but in 
a secondary sense. An analogy real or supposed, is always the 
ground of the transference; hence every metaphor is an analogical 
application of a term, and every analogical application of a term 
is a metaphor. But a metaphorical or figurative application is 
scarcely, in common parlance, sjTion>mous with an analogical 
application. By a metaphorical or figurative application, w-e usually 
mean one in which the analogy is taint, the alliance between the 
primitive and the derivative signification remote. WTien the analogy' 
is clear, strong, and close; when the subjects to which the term 
is deflected lie on the confines of the class properly denoted by 
it, and have many of the properties common to the class, we 
hardly say that the name is employed figuratively or metaphorically. 

In the language of logic, objects which have all die qualities 
composing the essence of the class, and all the qualities which 
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are the necessary consequences of those composing the essence, 
resemhk. WTien an object does not possess all the essence of the 
class, but possesses many of the qualities which compose the 
essence, or many of those which necessarily result from the 
essence, the application of the name to that object will be said 
to be analogical and not a metaphor. The difference between 
metaphor and analogy is hence a difference of degree, and not 
to be settled precisely by drawing a strict line between them.] 

Now a broad distinction obtains between laws improperly so 
called. Some are closely, others are remotely analogous to laws 
proper. The term law is extended to some by a decision of the 
reason or understanding. The term law is extended to others by 
a turn or caprice of the fancy. 

In order that 1 may mark this distinction briefly and commodi- 
ously, I avail myself of the difference, established by custom or 
usage, between the meanings of the expressions anaiogteal and 
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figurative. — I style laws of the first kind laws closely analo^us to 
laws proper. I say that they are called lams by an analogical extension 
of the term, - I style laws of the second kind laws metaphorical 
or fi^rative. I say that they are called law^ by a metaphor or figure 
of speech. 

Now laws proper, with such improper laws as are closely 
analogous to the proper, are divisible thus. 

Of law'S properly so called^ some are set by God to bis human 
creatures, others are set by men to men. 

Of the laws properly so called which are set by men to men, 
some are set by men as political superiors, or by men, as private 
persons, in pursuance of legal rights. Others may be described 
in the following negative manner; They are not set by men as 
political superiors, nor are they set by men, as private persons, 
in pursuance of legal rights. 

The laws improperly so called which are closely analogous to 
the proper, are merely opinions or sentiments held or felt by men 
in regard to human conduct. As 1 shall show hereafter, these 
opinions and sentiments are styled lams^ because they are analogous 
to laws properly so called: because they resemble laws properly 
so called in seme of their properties or some of their effects or 
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consequences. 

Accordingly, 1 distribute laws proper, with such improper law's 
as are closely analogous to the proper, under three capital classes. 

The first comprises the laws (properly so called) which are set 
by God to his human creatures, 

The second comprises the laws (properly so called) which are 
set b} men as political superiors, or by men, as private persons, 
in pursuance of legal rights. 

The third comprises laws of the two following species: r. The 
law's (properly so called) which are set by men to men, but not 
by men as political superiors, nor by men, as private persons, in 
pursuance of legal rights: i. The laws which arc closely analogous 
to laws proper, but are merely opinions or sentiments held or 
felt by men in regard to human conduct. - I put laws of these 
species into a common class, and I mark them with the common 
name to which 1 shall advert immediately, for the following reason, 
No law' of either species is a direct or circuitous command of a 
monarch or sovereign number in the character of political superior. 
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In Other words, no law of either species is a direct or circuitous 
command of a monarch or sovereign number to a person or 
persons in a state of subjection to its author. Consequently, laws 
of both species may be apdy opposed to laws of the second capital 
class. For every' law of that second capital class is a direct or 
circuitous command of a monarch or sovereign number in the 
character of political superior: that is to say, a direct or circuitous 
command of a monarch or sovereign number to a person or 
persons in a state of subjection to its author. 

Laws comprised by these three capital classes 1 mark with the 
following names. 

I name laws of the first class the law or laws of God, or the 
Divine law or laws. 

For various reasons which I shall produce immediately, I name 
laws ol the second class positive law, or positive laws. 

For the same reasons, I name laws of the third class positive 
morality, rules of positive morality, or positive moral rules, 

[My reasons for using the two expressions ^positive law’ and 
'positive morality,’ are the following. 

There are two capita) classes of human laws. The first comprises 
the laws (properly so called) which arc set by men as political 
superiors, or by men, as private persons, in pursuance of legal rights. 
The second comprises the laws (proper and improper) which belong 
to the two species mentioned on the preceding page. 

As merely distinguished from the second, the first of those 
capital classes might be named simply law. As merely distinguished 
from the first, the second of those capital classes might be named 
simply morality. But both must be distinguished from the law of 
God: and, for the purpose of distinguishing both from the law 
of God, we must qualify the names law and morality. .Accordingly, 
I style the first of those capital classes ‘'positive law:’ and I style 
the second of those capital classes ‘'positive morality.’ By the 
common epithet positive, 1 denote that both classes flow from 
human sources. By the distinctive names law and morality, I 
denote the difference between the human sources from w'hich 
the two classes respectively emanate. 

Strictly speaking, every law properly so called is a positive law. 
For it is put or set by its individual or collective author, or it 
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exists by the po^itiov or institution of its individual or collective 
author, 

Bui, as opposed to the law of nature (meaning the lav^^ of God), 
human law of the first of those capital classes is styled by writers 
on jurisprudence ‘^positiie law,’ This application of the expression 
^positive law’ was manifestly made for the purpose of obviating 
confusion; confusion of human law of the first of those capital 
classes with that Divine law which is the measure or test of 
human. 

,A.nd, in order to obviate similar confusion, I apply the expression 
positive morality’ to human law' of the second capital class. For 
the name jrtora!ity\ when standing unqualified or alone, may signify 
die law set by God, or human law' of that second capital class. 
If you say that an act or omission violates morality, you speak 
ambiguously. You may mean that it violates the law’ which I style 
'poiitiie morality,’ or that it violates the Divine law' w'hicli is the 
measure or test of the former. 

Again: The human laws or rules which I style ‘"positive morality',’ 

I mark with that expression for the following additional reason. 

I have said that the name morality, w'hcn standing unqualified 
or alone, may signify positive morality', or may signify’ the law of 
God, But the name morality, when standing unqualified or alone, 
is perplexed with a further ambiguity'. It may import indifferendy 
either of the Two following senses, - t . The name morality, when 
standing unqualified or alone, may signify positive morality which 
is good or w’orthy of approbation, or positive morality' as it would 
be if It were good or worthy of approbation. In other w'ords, the 
name morality, when standing unqualified or alone, may signify 
positive morality’ which agrees with its measure or test, or positive 
morality as it would be if it agreed with its measure or test. 2 . 
The name morality, when standing unqualified or alone, may 
signify the human laws, which 1 style positive morality, as con¬ 
sidered without regard to their goodness or badness. For example, 
Such laws of the class as are peculiar to a given age, or such 
laws of the class as are peculiar to a given nation, wc style the 
morality of that given age or nation, whether w'e think them good 
or deem them bad. Or, in case we mean to intimate that we 
approve or disapprove of them, we name them the morality of 
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that given age or nation, and we qualify that name with the 
epithet good or bad. 

Now, by the name 'positiie morality,’ 1 mean the human laws 
which 1 mark with that expression, as considered without regard 
to their goodness or badness, ^^'hcther human laws be worthy of 
praise or blame, or whether they accord or not with their measure 
or test, they are ‘rules of positive morality,’ in the sense which 1 
give to the expression, if they belong to eitlier of die two species 
lastly mentioned on p. 109. But, in consequence of that ambiguin 
which I have now' attempted to explain, I could hardly express 
my meaning with passable distinctness by the unqualified name 
morality. 

From the expression positive larv and the expression positive 
morality^ 1 pass to certain expressions with which they are closely 
connected* 

The science of jurisprudence (or, simply and briefly, jurisprudence) 
is concerned with positive laws, or with laws strictly so called, as 
considered without regard to their goodness or badness* 

Positive morality, as considered without regard to its goodness 
or badness, might be the subject of a science closely analogous 
to jurisprudence, 1 say ^might bef since it is only in one of its 
branches (namely, the law of nations or international law), that 
positive morality, as considered without regard to its goodness or 
badness, has been treated by 'writers in a scientific or systematic 
manner, - For the science of positive moralitv', as considered 
without regard to its goodness or badness, current or established 
language will hardly afford us a name. The name morals., or science 
of morals., would denote it ambiguously: the name morals, or science 
of morals, being commonly applied (as I shall show immediately) 
to a department of ethics or deontology, But, since the science 
of jurisprudence is not unfrequendy styled ‘the science of positive 
law,’ the science in question might be styled analogically ‘the 
science of positive morality.’ The department of the science in 
question w'hich relates to international law, has actually been 
styled by Von Manens, a recent writer of celebrity', 'positives oder 
practisches Volkerrecht:’ that is to say, 'positive international law,’ 
or 'praetkal international la'W'.’ Had he named that department of 
the science 'positive international morality,^ the name would have 
hit its import with perfect precision. 
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The science of ethics (or, in the language of Mr. Bentham, the 
science of deontology) may be defined in the following manner, - 
It afTeets to determine the test of positive law and morality, or 
it affects to determine the principles whereon they must be 
fashioned in order that they may merit approbation. In other 
words, it affects to expound them as they should be; or it affects 
to expound them as they ought to be; or it affects to expound 
them as they would be if they were good or worthy of praise; or 
it affects to expound them as they would be if they^ conformed 
to an assumed measure. 

The science of ethics (or, simply and briefly, ethics) consists 


of two departments: one relating specially to positive law, the 
other relating specially to positive morality. The department which 
relates specially to positive law, is commonly styled the science of 
legislation^ or, simply and briefly, legislation. The department which 
relates specially to positive morality, is commonly styled the science 
of morals, or, simply and briefly, morals. 

The foregoing attempt to define the science of ethics naturally 
leads me to offer the following explanatory remark. 

When w'e say that a human law' is good or bad, or is worthy 
of praise or blame, or is what it should be or what it should not 
be, or is what it ought to be or what it ought not to be, wc mean 
(unless we intimate our mere liking or aversion) this: namely, that 
the law agrees w'ith or differs from a something to which we 
tacidv refer it as to a measure or test. 

For example. According to either of the hypotheses which I 
stated in preceding lectures, a human law' is good or bad as it 
agrees or does not agree with the law of God: that is to say, 
with the law of God as indicated by the principle of utility', or 
wnth the law of God as indicated by the moral sense. To the 
adherent of the theory of utility', a human law is good if it be 
generally useful, and a human law is bad if it be generally 
pernicious. For, in his opinion, it is consonant or not with the 
law' of God, inasmuch as it is consonant or not with the principle 
of general utility'. To the adherent of the hypothesis of a moral 
sense, a human law' is good if he likes it lie knows not why, and 
a human law is bad if he hates it he knows not wherefore. For, 
in his opinion, that his inexplicable feeling of liking or aversion 
shows that the human law' pleases or ofl'ends the Deity. 
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To the atheist, a human law is good if it be generally useful, 
and a human law is bad if it be generally pernicious. For the 
principle of general utility' would serve as a measure or test, 
although it were not an index to an ulterior measure or test. But 
if he call the law a good one without believing it useful, or if he 
call the law a bad one without believing it pernicious, the atheist 
simply intimates his mere liking or aversion. For, unless it be 
thought an index to the law set by the Deity', an inexplicable 
feeling of approbation or disapprobation can hardly be considered 
a measure or test. And, in the opinion of the atheist, there is no 
law of God which his inexplicable feeling can point at. 

To the believer in a supposed revelation, a human law is good 
or bad as it agrees with or differs from the terms wherein the 
revelation is expressed. 

In short, the goodness or badness of a human law is a phrase 
of relative and varying import. A law which is good to one man 
is bad TO another, in case tliey tacitly refer it to different and 
adverse tests. 

The Divine laws may be styled good, in the sense with which 
the atheist mav apply the epithet to human. We may style them 
good, or worthy of praise, inasmuch as they agree with utility' 
considered as an ultimate test. And this is the only meaning with 
which we can apply the epithet to the laws of God. Unless wc 
refer them to utility' considered as an ultimate test, wt have no 
test by w'hich we can try them. To say that they are good because 
they are set by the Deity', is to say that they are good as measured 
or tried by themselves. But to say this is to tallc absurdly: for 
every' object which is measured, or every’ object which is brought 
to a test, is compared whth a given object other than itself - If 
the laws set by the Deity' were not generally useful, or if they 
did not promote the general happiness of his creatures, or it their 
great Author were not wise and benevolent, they would not 
be good, or worthy of praise, but were devilish and worthy of 
execration. 

Before 1 conclude the present digression, 1 must submit this 
further remark to the attention of the reader, 

1 have intimated in the course of this digression, that the phrase 
iaw of naiurcy or the phrase natural often signifies the law 
of God, 
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Natural law as thus understood, and the natural law which 1 fftMtangi. n 
mentioned in my fourth lecture, arc disparate expressions. The fr 

natural law which 1 there mentioned, is a portion of positive law pfirfivT (if pifsttR'e 
and positive morality'. It consists of the human rules, legal and 
moral, which have obtained at all times and obtained at all places, 

According to the compound hypothesis which 1 mentioned in 
my fourth lecture, these human rules, legal and moral, have been 
fashioned on the law' of God as indicated by the moral sense. Or, 
adopting the language of the classical Roman jurists, these human 
rules, legal and moral, have been fashioned on the Divine law 
as known by natural reason. 

But, besides the human rules which have obtained with all 
mankinds there are human rules, legal and moral which have 
been limited to peculiar times, or limited to peculiar places. 

Now', according to the compound hypothesis which I mentioned 
in my fourth lecture, these last have not been fashioned on the 
law' of God, or have been fashioned on the law' of God as 
conjectured by the light of Utility- 

Being fashioned on the law of God as known by an infallible 
guide, human rules of the first class are styled the law of nature. 

For they are not of human position purely or simply, but are 
law'S of God or Nature clothed with human sanctions. As obtaining 
at all times and obtaining at all places, they are styled by the 
classical jurists jus gentium., or jus omnium gentium. 

But human rules of the second class are styled positive. For, 
not being fashioned on the law of God, or being fashioned on 
the law^ of God as merely conjectured by utility', they, certainly 
or probably, are of purely human position. They are not laws of 
God or Nature clothed with human sanctions, 

As I stated in my fourth lecture, and shall show completely 
hereafter, the distinction of human rules into natural and positive 
involves the compound hspothesis which I mentioned in that 
discourse.] 

Positive laws, the appropriate matter of jurisprudence, are a-* amntettoa of 
related in the way of resemblance, or by a close or remote analogy, 
to the following objects. - i. In the way of resemblance, they the second, 
are related to the laws of God. 2. In the way of resemblance, 
they are related to those rules of positive morality which are laws 
properly so called, 3- By a close or strong analog>\ they are related 
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to those rules of positive moralwhich are merely opinions or 
sentiments held or felt by men in regard to human conduct, 4, 
By a remote or slender analog)', they are related to laws merely 
metaphoricaf or laws merely figurative. 

To distinguish positive laws from the objects now enumerated, 
is the purpose of the present attempt to determine the province 
of jurisprudence. 

In pursuance of the purpose to w’hich I have now adverted, 1 
stated, in my first lecture, the essentials of a lasf or rule (taken 
with the largest signification which can be given to the term 
properly). 

In my second, third, and fourth lectures, 1 stated the marks 
or characters by which the laws of God are distinguished from 
other laws. And, stating those marks or characters, 1 explained 
the nature of the index to his unrevealed laws, nr I explained 
and examined the hypotheses w'hich regard the nature of that 
index. [I made this explanation at a length which may seem 
disproportionate, but which 1 have deemed necessary' because 
these laws, and the index by which they are knowm, are the 
standard or measure to which all other laws should conform, and 
the standard measure or test by which they should be tried,] 

But before 1 can complete the purpose to which 1 have adverted 
above, 1 must examine or discuss especially the following principal 
topics (and must touch upon other topics of secondary' or subordi¬ 
nate imponance). - i, 1 must examine the marts or characters 
by which positive laws are distinguished from other laws. 2. I 
must examine the distinguishing marks of those positive moral 
rules which are tes properly so called, 3. 1 must examine the 
distinguishing marks of those positive moral rules which are sty led 
lam or rules by an analogical extension of the term. 4. I must 
examine the distinguishing marks of law^s merely metaphorical, or 
laws merely figurative. 

In order to an explanation of the marks which distinguish 
positive laws, I must analyze the expression the correla¬ 

tive expression subjection^ and the inseparably connected expression 
independent political society. For the essential difference of a positive 
law (or the difference that severs it from a law which is not a 
positive law) may be stated tiius. Every positive law-, or every' law 
simply and strictly so called, is set by a sovereign person, or a 
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sovereign body of persons, to a member or members of the 
independent political society' wherein that person or body is sover¬ 
eign or supreme. Or (changing the expression) it is set by a 
monarch, or sovereign number, to a person or persons in a state 
of subiection to its author. 

But my analysis of those expressions occupies so large a space, 
that, in case I placed it in the lecture which I am now deliverings 
the Iccaure which 1 am now delivering would run to insufTerabk 
length* 

The purpose mentioned above will, therefore, be completed in 
the following order. 

Excluding from my present discourse my analysis of those 
expressions, I shall complete, in my present discourse, the purpose 
mentioned above, so far as 1 can complete it consistently with 
that exclusion. In my present discourse, 1 shall examine or discuss 
especially the following principal topics: namely, the distinguishing 
marks of those positive moral rules w’hich are laws properly so 
called: the distinguishing marks of those positive moral rules 
which are styled lam or rules by an analogical extension of the 
term: the distinguishing marks of the laws which are styled lam 
by a metaphor. 

I shall complete, in my sixth lecture, the purpose mentioned 
above, by explaining the marks or characters which distinguish 
positive laws, or laws strictly so called: an explanation involving 
an analysis of the capital expression sovneignty^ the correlative 
expression subjection^ and the inseparably connected expression 
independent political society. 

Having shown the connection of my present discourse with 
foregoing and following lectures, 1 proceed to examine or discuss 
its appropriate topics or subjects. 

In mv first lecture, 1 endeavoured to resolve a larcf (taken with 
the largest signification which can be given to the term properly^ 
into the necessary or essential elements of which it is composed. 

Xow' those essentials of a law proper, together with certain 
consequences which those essentials import, may be stated briefly 
in the following manner. - i. Law^s properly so called are a 
species of commands. But, being a command, every law' properly 
so called flows from a determinate source, or emanates from a 
determinate author. In other w'Ords, the author from whom it 
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proceeds is a determinate rational being, or a determinate body or 
aggregate of rational beings. For whenever a command is expressed 
or intimated, one party signifies a wish that another shall do or 
forbear: and the latter is obnoxious to an evil which the former 
intends to inflict in case the wish be disregarded. But even' 
signification of a wish niade by a single individual, or made by a 
body of individuals as a body nr collective tvhoie, supposes that the 
individual or body is certain or determinate. And every intention or 
purpose held by a single individual, or held by a body of individuals 
as a body or collective whok^ involves the same supposition. 2. Every 
sanction properly so called is an eventual evil annexed to a command. 
Any eventual evil may operate as a motive to conduct: but, unless 
the conduct be commanded and the evil be annexed to the 
command purposely to enforce obedience, the evil is not a sanction 
in the proper acceptation of the term. 3. Evety' duty properly so 
called supposes a command by which it is created. For every' 
sanction properly so called is an eventual evil annexed to a command. 
And duty properly so called is obnoxiousness to evils of the kind. 

Now it follows from these premises, that the laws of God, and 
positive laws, are laws proper, or laws properly so called. 

The laws of God are laws proper, inasmuch as they are com¬ 
mands express or tacit, and therefore emanate from a certain 
source. 

Positive laws, or law's striedy so called, are established directly 
or immediately by authors of three kinds: - by monarchs, or 
sovereign bodies, as supreme polirical superiors: by men in a state 
of subiection, as subordinate political superiors; by subjects, as 
private persons, in pursuance of legal rights. But every' positive 
law, or every law' strictly so called, is a direct or circuitous 
command of a monarch or sovereign number in the character of 
political superior: that is to say, a direct or circuitous command 
of a monarch or sovereign number to a person or persons in a 
state of subjection to its autlior. And being a command (and 
therefore flowing from a determinate source), every positive law is 
a law proper, or a law properly so called. 

Besides the human laws w'hich 1 sty'le positive law, there are 
human laws w'hich I style positive morality', rules of positive 
morality, or positive moral rules. 



Lecture V, 


0/ mnral 

ruin, some istr 
hiSfa ptTffidt, blit 


The generic character of laws of the class may be stated briefly 
in the following negative manner. - No law belonging to the class 
is a direct or circuitous command of a monarch or sovereign 
number in the character of political superior. In other words, no 
law belonging to the class is a direct or circuitous command of 
a monarch or sovereign number to a person or persons in a state 
of subjection to its author. 

But of positive moral rules, some are laws proper, or laws 
properly so called: others are laws improper, or laws improperly 
so called. Some have all the essentials of an imperative law or other: urr lafnn 
rule: others are deficient in some of those essentials, and are 
styled laws or rules by an analogical extension of the term. 

The positive moral rules which arc laws properly so called, are /itt moral 
distinguished from other law^s by the union of two marks, - i. 

They are imperative laws or rules set by men to men. 2, They calkii.. arc 
are not set by men as political superiors, nor are they set by men 
as private persons, in pursuance of legal rights. 

Inasmuch as they bear the latter of these two marks, they are 
not commands of sovereigns in the character of political superiors. 
Consequently, they are not positive laws: they are not clothed 
with legal sanctions, nor do they oblige legally the persons ro 
whom they are set. But being commands (and therefore being 
established by determinate individuals or bodies), they are law's 
properly so called: they are armed with .sanctions, and impose 
duties, in the proper acceptation of the terms. 

It will appear from the following distinctions, that positive moral 
rules which are laws properly so called may be reduced to three 
kinds. 


Of positive moral rules which are laws properly so called, some 
are established by men who are not subjects, or are not in a 
state of subjection: Meaning by ‘subjects,' or by 'men in a state 
of subjection,' men in a state of subjection to a monarch or 
sovereign number. - Of positive moral rules which are laws 
properly so called, and are not established by men in a state of 
subjection, some are established by men living in the negative 
state which is styded a state of nature or a state of anarchy: that 
is to say, by men who are not in the state which is styled a state 
of government, or are not members, sovereign or subject, of any 
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political society, - Of positive moral rules which are laws properly 
so calledj and are not established by men in a state of subjection, 
others are established by sovereign individuals or bodies* but are 
not established by sovereigns in the character of political superiors. 
Or a positive moral rule of this kind may be described in the 
following manner: It is set by a monarch or sovereign number, 
but not to a person or persons in a state of subjection to its 
author. 

Of laws properly so called which are set by subjects, some are 
set by subjects as subordinate political superiors. But of laws 
properly so called which are set by subjects, others are set by 
subjects as private persons: Meaning by ‘private persons," subjects 
not in the class of subordinate political superiors, or subordinate 
political superiors not considered as such. - Laws set by subjects 
as subordinate political superiors, are positive laws: they are 
clothed with legal sanctions, and impose legal duties. They are 
set by sovereigns or states in the character of political superiors, 
although they are set by sovereigns circuitously or remotely. 
Although they are made directly by subject or subordinate authors, 
they are made through legal rights granted by sovereigns or states, 
and held by those subject authors as mere trustees for the gran- 
ters. - Of laws set by subjects as private persons, some are not 
established by sovereign or supreme authority. And these are 
rules of positive morality: they are not clothed with legal sancrions, 
nor do they oblige legally the parties to whom they are set. - 
But of laws set by subjects as private persons, others are set or 
established in pursuance of legal rights residing in the subject 
authors. And these are positive laws or laws strictly so called. 
Although they are made directly by subject authors, they are made 
in pursuance of rights granted or conferred by sovereigns in the 
character of political superiors: they legally oblige the parties to 
whom they are set, or are clothed with legal sanctions. They are 
commands of sovereigns as political superiors, although they are 
set by sovereigns circuitously or remotely,^ 
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A kw set by a subject as a private person, hut in pursuance of a lejfal right 
rcsidinj^ in the Subject author, is either a positive law purely or simpU, or is 
compounded of a positive law and a rule of positive morality'. Or (chan^.ng the 
expression) it is either a positive Jaw purely or simply, or it is a positive law as 
viewed from one a.spcct, and a luJe of positive morality as viewed from another. 
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It appears from the foregoing distinctions, that positive moral 
rules which are laws properly so called are of three kinds. - i. 
Those which are set by men living in a state of nature. 2. Those 
which are set by sovereigns, but not by sovereigns as political 
superiors, 3, Those which are set by subjects as private persons, 
and are not set by the subject authors in pursuance of legal 
rights. 


The person who makes the law in pursuance of the legal right, is either legally 
bound to make the law, or he is not. In the first case, the law is a positive law 
purely or simpb' In the second case, the law is compounded of a positive law^ 
and a positive moral rule. 

For example, A guardian may have a right over his pupil or ward, wh.ch he 
is legally bound to exercise, for the benefit of the pupil or ward, in a given or 
specified manner. In other words, a guardian may be clothed with a right, over 
his pupil or ward, in trust to exercise the same, for the benefit of the pupil or 
ward, in a given nr specified manner. Xow if, in pursuance of his right, and 
agreeably to his duty or trust, he sets a law or rule to the pupil or ward, the 
law is 1 positive law purely or simply. It is properly a law which the state sets 
to the ward through its minister or instrument the guardian. It is not made by 
the guardian of his own spontaneous movement, or is made in pursuance of a 
duty which the state has imposed upon him. The position of the guardian is 
closely analogous to the position of subordinate political superiors; who hold 
their delegated powxrs of diicet or judicial legislation as mere trustees for the 
sovereign granters. 

Again; the master has legal rights, over or against his slave, which are conferred 
hy the state upon the master for his ow'n benefit. And, since they are conferred 
upon him for his own benefit, he is not legally bound to exercise or use them. 
Now if, in pursuance of these rights, he sets a law to his slave, the law is 
compounded of a positive law and a positive moral rule, Being made by sovereign 
authority, and clothed by the sovereign with sanctions, the .aw made by the 
master is properly a positive law. But, since it is made by the master of h.s own 
spontaneous movement, or is not made by the master in pursuance of a legal 
duty, il is properly a rule of positive morality', as w'cll as a positive law'. Though 
the law set by the master is se: circuitously by the sovereign, it is set or established 
by the sovereign at the pleasure of the subject author. The master is not the 
instrument of the sovereign or state, but the sovereign ot state is rather the 
instrument of the master. 

Before I dismiss the subject of the present note, 1 must tnake two remarks. 

I. Gf law^ made by men as private persons, some are frequently styled ‘laws 
auttinomic-’ Or It is frequently said of some of those laws, that they are made 
through an cttiTovo|JiLO residing in the subject authors, Now' laws autonitmtc, or 
are law's made by subjects, as private persons, in pursuance of legal 
rights; that is to say, in pursuance of legal nghts which they are free to exercise 
or not, or in pursuance of legal rights which are not saddled w'ith trusts. A law 
of the kind is styled because it is made by ns author of his own 

spontaneous disposition, or not in pursuance of a duty imposed upon him hy 
the state- 

It is clear, however, that the tenn autonomk is not exclusively applicable to 
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To cite an example of roles of the first kind were superfluous 
labour. A man living in a state of nature may impose an imperative 
law: though, since the man is in a state of nature, he cannot 
impose the law in the character of sovereign, and cannot impose 
the law' in pursuance of a legal right. And the law being imperative 
(and therefore proceeding from a determinate source) is a law' 
properly so called: though, for w'ant of a sovereign author proxi¬ 
mate or remote, it is not a positive law but a rule of positive 
moralitv'. 

An imperative law set by a sovereign to a sovereign, or by one 
supreme government to another supreme government, is an 
example of rules of the second kind. Since no supreme govern¬ 
ment is in a state of subjection to another, an imperative law' set 
by a sovereign to a sovereign is not set by its author in the 
character of political superior. Nor is it set by its author in 
pursuance of a legal right: for every' legal right is conferred by 
a supreme government, and is conferred on a person or persons 
in a state of subjection to the granter. Consequently, an imperative 
law' set by a sov'ercign to a sovereign is not a positive law' or a 
law strictly so called. But being imperative (and therefore proceed¬ 
ing from a determinate source), it amounts to a law' in the proper 
signification of the term, although it is purely or simply a rule 
of positive morality'. 

If they be set by subjects as private persons, and be not set 
by their authors in pursuance of legal rights, the laws follow'ing 
are examples of rules of the third kind: namely, imperative laws 
set by parents to children; imperative law's set by masters to 
servants; imperative laws set by lenders to borrowers; imperative 
laws set by patrons to parasites. Being imperative (and therefore 
proceeding from determinate sources); the laws foregoing arc laws 
properly so called: though, if they be set by subjects as private 


laws tji die kind m question. ITie term will apply every law which is not 
made b> its author in pursuance of a legal duty'. It will apply, for instance, to 
e\'ery law which is made immediately or directly by a monarch or sovereign 
number; independence of legal duty' being of the essence of severeignt)', 

■3, I .aw> w hich are positive law as viewed from one aspect, but which are 
positive moralit)' as viewed from another, I place simply or absolutely in the first 
of those capital classes. If, affecting exquisite precision, 1 placed them in each 
of those classes, 1 could hardly indicate the boundary by which those classes are 
severed mthout resorting to expressions of repulsive complexity' and length. 
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persons, and be not set by their authors in pursuance of legal 
rights, they are not positive laws but rules of positive morality* 

Again: A club or society of men, signifying its collective pleasure 
by a vote of its assembled members, passes or makes a law to 
be kept by its members severally under pain of exclusion from 
its meetings. Xow if it be made by subjects as private persons, 
and be not made by its authors in pursuance of a legal right, the 
law voted and passed by the assembled members of the club is 
a further example of rules of the third kind. If k be made by 
subjects as private persons, and be not made by its authors in 
pursuance of a legal right, it is not a positive law or a law strictly 
so called, liut being an imperative law' {and the body by which it 
is set being therefore determinate), k may be styled a lam or rule 
with absolute precision or propriew, although it is purely or simply 
a rule of positive morality'. 

The positive moral rules which are laws improperly so called, The posltrvf mofoi 
are lams set or imposed by general opinion-, that is to say, by the 
general opinion of any class or any society of persons. For example, caii&i, an laws 
Some are set or imposed by the general opinion of persons who 
are members of a profession or calling: others, by that of persons opuiion. 
who inhabit a town or province: others, by that of a nation or 
independent political society: others, by that of a larger society' 
formed of various nations. 

A few' species of the law's which are set by general opinion 
have gotten appropriate names. - For example, There are laws 
or rules imposed upon gendemcn by opinions current amongst 
gentlemen. And these are usually styled the rules oj honour, or the 
laws or law of htmour, - There are laws or rules imposed upon 
people of fashion by opinions current in the fashionable world. 

And these are usually styled the law set by fashion. - There are 
laws w'hich regard the conduct of independent political societies 
in their various relations to one another: Or, rather, there are laws 
which regard the conduct of sovereigns or supreme governments in 
their various relations to one another. And laws cr rules of this 
species, which are imposed upon nations or sovereigns by opinions 
current amongst nations, are usually sty'led the law of nations or 
international lave. 

Now a law set or imposed by general opinion is a law improperly a id 
so called. It is styded a law or rule by an analogical extension of 
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the term. When we speak of a law set by general opinion, we 
denote, by that expression, the following fact. - Some intermediate 
body or uncertain aggregate of persons regards a kind of conduct 
with a sentiment of aversion or liking: or (changing the expression) 
that indeterminate body opines unfavourably or favourably of a 
given kind of conduct. In consequence of that sentiment, or in 
consequence of that opinion, it is likely that they or some of them 
will be displeased with a party- w-ho shall pursue or not pursue 
conduct of that kind. And, in consequence of that displeasure, it 
is likely that some party- (tvhat party- being undetermined) will visit 
the party provoking it with some e^il Or another. 

The body by whose opinion the law is said to be set, does not 
command^ expressly or tacitly, that conduct of the given kind shall 
be forborne or pursued. For, since it is not a body precisely 
determined or certain, it cannot, as a body^ express or intimate a 
wish. As a hody^ it cannot signify a wish by oral or written words, 
or by positive or negative deportment. The so called lam or rule 
which its opinion is said to impose, is merely the sentiment w-hich 
it feels, or is merely the opinion which it holds, in regard to a 
kind of conduct. 

A determinate member of the body, who opines or feels w-ith 
the body, may doubtless be moved or impelled, by that very 
opinion or sentiment, to command that conduct of the kind shall 
be forborne or pursued. But the command expressed or intimated 
by that determinate party- is not a law or rule imposed by general 
opinion. It is a law properly so called, set by a determinate 
author, — P'or example. The so called law- of nations consists of 
opinions or sentiments current among nations generally. It there¬ 
fore is not law properly so called. But one supreme government 
may doubtless command another to forbear from a kind of conduct 
which the law of nations condemns. And, though it is fashioned 
on law which is law improperly so called, this command is a law 
in the proper signification of the term. Speaking precisely, the 
command is a rule of positive morality set by a determinate 
author. For, as no supreme government is in a state of subjection 
to another, the government commanding docs not command in 
its character of political superior. If the government receiving the 
command were in a state of subjection to the other, the command, 
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though fashioned on the law of nations, would amount to a 
positive law. 

The foregoing description of a law set by general opinion 
imports the following consequences: - that the pam' who will 
enforce it against any future transgressor is never determinate 
and assignable. The party' w'ho actually enforces it against an 
actual transgressor is, of necessity, certain. In other words, if an 
actual transgressor be harmed in consequence of the breach of 
the law, and in consequence of that displeasure which the breach 
of the law' has provoked, he receives the harm from a party, who, 
of necessity, is certain. But that certain party is not the executor 
of a command proceeding from the uncertain body. He has not 
been authorised by that uncertain body to enforce that so called 
law which its opinion i.s said to establish. He is not in the position 
of a minister of justice appointed by the sovereign or state to 
execute commands which it issues. He harms the actual offender 
against the so called law' or (to speak in analogical language) he 
applies the sanction annexed to it, of his owm spontaneous move- 
rnent. Consequently, though a party' who actually enforces it is, 
of necessity, certain, the party w'ho will enforce it against any 
future oflfender is never determinate and assignable. 

It follow'S from the foregoing reasons, that a so called law set 
by general opinion is not a law in the proper signification of the 
term. It also follow'S from the same reasons, that it is not armed 
with a sanction, and does not Impose a duty, in the proper 
acceptation of the expressions. For a sanction properly so called 
is an evil annexed to a command. And duty properly so called 
is an obnoxiousness to evils of the kind. 

But a so called law' set by general opinion is closely analogous to 
a law in the proper signification of the term. And, by consequence, 
the so called sanction with which the former is armed, and the so 
called duty' which the former imposes, are closely analogous to a 
sanction and a duty in the proper acceptation of the expressions. 

The analogy between a law in the proper signification of the 
term and a so called law' set by general opinion, may be stated 
briefly In the following manner. - i. In the case of a law properly 
so called, the determinate individual or body by whom the law 
is established wishes that conduct of a kind shall be forborne or 
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pursued. In the case of a law imposed by general opinion^ a wish 
that conduct of a kind shall be forborne or pursued is felt by 
the uncertain body whose genera) opinion imposes it, z. If a party' 
obliged by the law proper shall not comply with the wish of the 
determinate individual or body, he probably will suffer, in conse¬ 
quence of his not conipKing, the evil or inconvenience annexed 
to the law as a sanction. If a party obnoxious to their displeasure 
shall not comply with the wish of' the uncertain body of persons, 
he probably will suffer, in consequence of his not complying, 
some evil or inconvenience from some party' or another. 3. By 
the sanction annexed to the law' proper, the parties obliged are 
inclined to act or forbear agreeably to its injunctions or prohi¬ 
bitions, By the evil which probably will follow' the displeasure of 
the uncertain body, the parties obnoxious are inclined to act or 
forbear agreeably to the sentiment or opinion which is styled 
analogically a law'. 4. In consequence of the law^ properly so called, 
the conduct of the parties obliged has a steadiness, constancy, or 
uniformity', w'hich, without the existence of the law', their conduct 
would probably want. In consequence of the sentiment or opinion 
W'hich is styled analogically a law, the conduct of the parties 
obnoxious has a steadiness, constancy, or uniformity', which, with¬ 
out the existence of that sentiment in the uncertain body of 
persons, their conduct would hardly present. For they who arc 
obnoxious to the sanction which arms the law proper, commonly 
do or forbear from the acts which the law enjoins or forbids; 
whilst they who arc obnoxious to the evil which will probably 
follow the displeasure of the uncertain body of persons, commonly 
do or forbear from the acts which the body approves or dislikes. - 
Many of the applications of the term law which are merely 
metaphorical or figurative, were probably suggested (as I shall 
show hereafter) by that uniformity of conduct which is consequent 
on a law' proper. 

In the foregoing analysis of a law' set by general opinion, the 
meaning of the expression indeterminate body of persons’ is indi¬ 
cated rather than explained. To complete my analysis of a law 
set by general opinion (and to abridge that analysis of sovereignty^ 
which 1 shah place in my sixth lecture), 1 will here insert a 
concise exposition of the following pregnant distinction: namely, 
the distinction between a determinate., and an indeterminate body 
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of single or individual persons. - If my exposition of the distinction 
shall appear obscure and crabbed, my hearers (I hope) 'will recol¬ 
lect that the distinction could hardly be expounded in lucid and 
flowing expressions. 

I will first describe the distinction in general or abstract terms, 
and will then exemplify and illustrate the general or abstract 
description. 

If a body of persons be determinate, all the persons who 
compose it are determined and assignable, or every person who 
belongs to it is determined and may be indicated. 

But determinate bodies are of two kinds. 

A determinate body of one of those kinds is distinguished by 
the following marks. - i. The body is composed of persons 
determined specifically or indiridually, or determined by characters 
or descriptions respectively appropriate to themselves. 2. Though 
every individual member must of necessity answer to many generic 
descriptions, every individual member is a member of the 
determinate body, not by reason of his answering to any generic 
description, but by reason of his bearing his specific or appropriate 
character. 

A determinate body of the other of those kinds is distinguished 
by the foUow'ing marks, - i. It comprises all the persons who 
belong to a given class, or who belong respectively to two or 
more of such classes. In other words, every person who answers 
to a given generic description, or to any of two or more given 
generic descriptions, is also a member of the determinate body. 
2. Though every individual member is ol necessity determined 
by a specific or appropriate character, every individual member 
is a member of the determinate body, not by reason of his 
bearing his specific or appropriate character, but by reason of his 
answering to the given generic description. 

If a body be indeterminate, all the persons who compose it are 
not determined and assignable. Or (changing the expression) every 
person who belongs to it is not determined, and, therefore, cannot 
be indicated. - For an indeterminate body consists of some of the 
persons who belong to another and larger aggregate. But how 
many of those persons are members of the indeterminate body, or 
which of those persons in particular are members of the indeterminate 
body, is not and cannot be known completely and exactly. 
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For example, The trading firm or partnership of A B and C 
is a determinate body of the kind first described above. Kvery' 
member of the firm is determined specifically, or by a character 
or description peculiar or appropriate to himself. And every 
member of the firm belongs to the determinate body, not by 
reason of his answering to any generic description, but by reason 
of his bearing his specific or appropriate character. It is as being 
that \ery individual person that A B or C is a limb of the 
partnership. 

The British Parliament for the dme being, is a determinate 
body of the kind lastly described above. It comprises the only 
person who answers for the time being to the generic description 
of king. It comprises every person belonging to the class of peers 
who are entitled for the time being to vote in the upper house. 
It comprises every person belonging to the class of commoners 
who for the rime being represent the commons in parliament. 
And, though every member of the British Parliament is of necessity 
determined by a specific or appropriate character, he is not a 
member of the parliament by reason of his bearing that character, 
but by reason of his answering to the given generic description. 
It is not as being the individual George, but as being the individual 
w'ho answers to the generic description of king, that George is 
king of Britain and Ireland, and a limb of the determinate body 
which is sovereign or supreme therein. It is not as being the 
individual Grey, or as being the individual Peel, that Grey is a 
member of the upper house, or Peel a member of the lower. 
Grey is a member of the upper house, as belonging to the class 
of peers entitled to vote therein. Peel is a member of the lower 
house, as answering the generic description ‘representative of the 
commons in parliament’ - The generic characters of the persons 
who compose the British Parliament, are here described generally, 
and, therefore, inaccurately. To describe those generic characters 
minutely and accurately, were to render a complete description 
of the intricate and perplexed system which is styled the British 
Constitution. - A maxim of that Constimtion may illustrate the 
subject of the present paragraph. The meaning of the maxim, 
‘the king never dies,’ may, 1 believe, be rendered in the following 
manner. Though an actual occupant of the kingly office is human, 
mortal, and transient, the duration of the office itself has no 
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possible limit which the British Constitution can contemplate. 
And on the death of an actual occupant^ the office instantly 
devolves to that individual person who bears the generic character 
which entitles to take the crowm to that individual person who 
is then heir to the crown, according to the generic description 
contained in the Act of Settlement. 

To exemplify the foregoing description of an indeterminate 
body^ 1 will revert to the nature of a law set by general opinion. 
Where a so called law is set by general opinion, most of the 
persons who belong to a determinate body or class opine or feel 
alike in regard to a kind of conduct. But the number of that 
majorit^^ or the several individuals who compose it, cannot be 
fixed or assigned with perfect fulness or accurac}^ For example, 

A law set or imposed by the general opinion of a nation, by the 
general opinion of a legislative assembly, by the general opinion of 
a profession, or by the general opinion of a club, is an opinion 
or sentiment, relating to conduct of a kind, which is held or felt 
by most of those who belong to that certain body, But how many 
of that body, or which of that body in particular, hold or feel 
that given opinion or sentiment^ is not and cannot be known 
completely and correctly. Consequently, that majority' of the certain 
body forms a body uncertain. Or (changing the expression) the 
body which is formed by that mafority is an indeterminate ponion 
of a determinate body or aggregate. - Generally speaking, there¬ 
fore, an indeterminate body is an indeterminate portion of a body 
determinate or certain. But a body or class of persons may also 
be indeterminate, because it consists of persons of a vague generic 
character. For example. The body or class of gentlemen consists 
of individual persons whose generic character of gentleman cannot 
be described precisely. WTicther a given man were a genuine 
gentleman or not, is a question w'hich different men might answer 
in different ways, - An indeterminate body may therefore be 
indeterminate after a twofold manner. It may consist of an uncer¬ 
tain portion of an uncertain body or class. For example, a law 
set or imposed by the general opinion of gentlemen is an opinion 
or sentiment of most of those who arc commonly deemed gentle¬ 
manly- But W'hat proportion of the class holds the opinion in 
question, or what proportion of the class feels tlie sentiment in 
question, is not less indeterminate than the generic character of 
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gendemen. The body by whose opinion the so called law is set, 
is, therefore, an uncertain portion of an uncertain body or aggre¬ 
gate. — .^nd here I may briefly remark, that a certain portion of 
a certain body is itself a body determinate. For example, The 
persons who answer the generic description 'representative of the 
commons in parliament,’ are a certain portion of the persons who 
answer the generic description 'commoner of the United King¬ 
dom.’ A select committee of the representative body, or any 
portion of the body happening to form a house, is a certain 
or determined portion of the representative of the commons in 
parliament. And, in any of these or similar cases, the certain 
portion of the certain body is itself a body determinate, 

A determinate body of persons is capable of corporate conduct, 
or is capable, as a hody\ of positive or negative deportment, 
WTiether it consist of persons determined by specific characters, 
or of persons determined or defined by a character or characters 
generic, every' person w'ho belongs to it is determined and may 
be 'indicated. In the first case, every person who belongs to it 
may be indicated by his specific character. In the second case, 
every person who belongs to it is also knowable: For every person 
who answers to the given generic description, or who answers to 
any of the given generic descriptions, is therefore a member of 
the body. Consequently, the entire body, or any proportion of its 
members, is capable, as a bod}\ of positive or negative deportment: 
As, for example, of meeting at determinate times and places; of 
issuing expressly or tacitly a law' or other command; of choosing 
and deputing representatives to perform its intentions or wishes; 
of receiving obedience from others, or from any of its own 
members. 

But an indeterminate body is incapable of corporate conduct, or 
is incapable, as a body, of positive or negative deportment. An 
indeterminate body is incapable of corporate conduct, inasmuch 
as the several persons of whom it consists cannot be known and 
indicated completely and correctly. In case a portion of its mem¬ 
bers act or forbear in concert, that given portion of its members 
is, by that very' concert, a determinate or certain body. For 
example, A law set or imposed by the general opinion of barristers 
condemns the sordid practice of hugging or caressing attorneys. 
And as those whose opinion or sentiment sets the so called law 
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are an indeterminate part of the determinate body of barristers, 
they form a body uncertain and incapable of corporate conduct. 
But in case a number or portion of that uncertain body assembled 
and passed a resolution to check the practice of hugging, that 
number or portion of that uncertain body would be, by the very 
act, a certain body or aggregate. It would form a determinate 
body consisting of the determined individuals who assembled and 
passed the resolution. - A law imposed by general opinion may 
be the cause of a law in the proper acceptation of the term* But 
the law properly so called^ which is the consequent or effect, 
utterly differs from the so called law which is the antecedent or 
cause. The one is an opinion or senriment of an uncertain body 
of persons; of a body essentially incapable of joint or corporate 
conduct. The other is set or established by the positive or negative 
deportment of a certain individual or aggregate. 

For the purpose of rendering my exposition as little intricate 
as possible, 1 have supposed that a body of persons, forming a 
body determinate, either consists of persons determined by specific 
characters, or of persons determined or defined by a generic 
description or descriptions. - But a body of persons, forming a 
body determinate, may consist of persons determined by specific 
or appropriate characters, and also of persons determined by a 
character or characters generic. Let us suppose, for example, that 
the individual Oliver Cromwell was sovereign or supreme in 
England: or that the individual Cromwell, and the individuals 
Ire ton and Fleetwood, formed a triumvirate which was sovereign 
in that country. Let us suppose, moreover, that Cromwell, or the 
triumvirs, convened a house of commons elected in the ancient 
manner: and that Cromwell, or the triumvirs, yielded a part in 
the sovereignty to this representative body. Now the sovereign or 
supreme body formed by Cromwell and the house, or the sover¬ 
eign and supreme body formed by the triumvirs and the house, 
would have consisted of a person or persons determined or defined 
specifically, and of persons determined or defined by a generic 
character or description. The members of the house of commons 
would have been members of the sovereign body, as answering 
the generic description ‘representatives of the commons in parlia¬ 
ment.’ But it is as being the veiy individual Cromwell, or as 
being the very individuals Cromwell, I reton, and Fleetwood, that 
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he or they would have formed a limb of the sovereign or supreme 
body. It is not as answering to a given generic description, or as 
acquiring a part in the sovereignty by a given generic mode^ that 
he or they would have shared the sovereignty with the body 
representing the people, - A body of persons^ forming a body 
determinate, may also consist of persons determined or defined 
specifically, and determined or defined moreover by a character 
or characters generic, A select committee of a body representing 
a people or nation, consists of individual persons named or 
appointed specifically to sit on that given committee. But those 
specific individuals could not be members of the committee, unless 
they answered the generic description ‘representative of the people 
or nation,’ 

It foUow'S from the exposition immediately preceding that the 
one or the number which is sovereign in an independent political 
societ}^ is a detemimte individual person or a determinate body of 
persons. If the sovereign one or number were not determinate 
or certain, it could not command expressly or tacitly, and could 
not be an object of obedience to the subject members of the 
community. - Inasmuch as this principle is amply explained by 
the exposition immediately preceding, I shall refer to it in my 
sixth lecture, as to a principle sufficiently known. The intricate 
and difficult analysis which I shall place in that discourse, will 
thus be somewhat facilitated, and not inconsiderably abridged. 

As closely connected with the matter of the exposition immedi¬ 
ately preceding, the following remark concerning supreme govern¬ 
ment may be put commodiously in the present place. - In order 
that a supreme government may possess much stability, and that 
the society wherein it is supreme may enjoy much tranquillity, 
the persons who take the sovereignty in the way of succession, 
must take or acquire by a given generic mode, or by given generic 
modes. Or (changing the expression) they must take by reason 
of their answering to a given generic description, or by reason 
of their respectively answering to given generic descriptions. - 
For example, the Roman Emperors or Princes (who were virtually 
monarchs or autocrators) did not succeed to the sovereignty of 
the Roman Empire or World by a given generic title: by a mode 
of acquisition given or preordained, and susceptible of generic 
description. It was neither as lineal descendant of Julius Caesar 
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or Augustus, nor by the testament or other disposition of the last 
possessor of the throne, nor by the appointment or nomination 
of the Roman people or senate, nor by the election of a determi¬ 
nate body formed of the military class, nor by any mode of 
acquisition generic and preordained, that every successive 
Emperor, or every successive Prince, acquired the virtual sover¬ 
eignty of the Roman Empire or World, Every successive Emperor 
acquired by a mode of acquisition which was purely anomalous 
or accidental: which had not been predetermined by any law or 
custom, or by any positive law or rule of positive morality. Every 
actual occupant of the Imperial office or dignity (whatever may 
have been the manner wherein he had gotten possession) was 
obeyed, for the rime, by the bulk of the military class; was 
acknowledged, of course, by the impotent and trembling senate; 
and received submission, of course, from the inert and helpless 
mass which inhabited the city and provinces. By reason of this 
irregularity in the succession to the virtual sovereignty, the demise 
of an Emperor was not uncommonly followed by a shorter or 
longer dissolution of the general supreme government. Since no 
one could claim to succeed by a given generic title, or as answering 
for the rime being to a given generic description, a contest for 
the prostrate sovereignty almost inevitably arose between the more 
influential of the actual military chiefs. And till one of the military^ 
candidates had vanquished and crushed his rivals, and had forced 
with an armed hand his w^ay to the vacant throne, the generality 
or bulk of the inhabitants in the Roman Empire or World could 
hardly render obedience to one and the same superior. By reason, 
also, of this irregularity in the succession to the Imperial office, 
the general and habitual obedience to an actual occupant of the 
office was always extremely precarious. For, since he was not 
occupant by a given generic tide, or by reason of his having 
answered to a given generic description, the title of any rebel, 
who might anyhow eject him, would not have been less legitimate 
or less constitutional than his own. Or (speaking with greater 
precision) there was no mode of acquiring the office, which could 
be styled legitimate, or which could be styled constitutional: which 
was susceptible of generic description, and which has been prede¬ 
termined by positive law or morality. There was not, in the Roman 
World, any determinate person, whom positive law or morality 
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had pointed out to its inhabitants as the exclusively appropriate 
object of general and habitual obedience. “ The reasoning which 
applies in the case of a monarchy, will also apply, with few 
variations, in the case of a government by a number. Unless the 
members of the supreme body hold their respective stations by 
titles generic and fixed, the given supreme government must be 
extremely unstable, and the given society wherein it is supreme 
must often be tom by contests for the possession of shares in 
the sovereignty. 

Before I close my analysis of those laws improperly so called 
which are closely analogous to laws in the proper acceptation of 
the term, 1 must advert to a seeming caprice of current or 
established Language, 

A law' set or imposed by general opinion, is an opinion or 
sentiment, regarding conduct of a kind, which is held or felt by 
an indeterminate body: that is to say, an indetemiinate portion of 
a certain or uncertain aggregate. 

Now a like opinion or sentiment held or felt by an individtmly 
or held or felt universally by the members of a body determinate^ 
may be as closely analogous to a law proper as a so called law 
set by general opinion. It may bear an analogy to a law in the 
proper acceptation of the term, exactly or nearly resembling the 
analogy' to a law proper which is borne by an opinion or sentiment 
of an indeterminate body. An opinion, for example, of a patron, in 
regard to conduct of a kind, may be a law or rule to his own 
dependant or dependants, just as a like opinion of an indetermi¬ 
nate body is a law or rule to all who might suffer by provoking 
its displeasure. And whether a like opinion be held by an uncertain 
aggregate, or be held by every member of a precisely determined 
body, its analogy' to a law proper is exactly or nearly the same. 
But when we speak of a law set or imposed by opinion, we 
always or commonly mean (1 rather incline to believe) a law set 
or imposed by general opinion: that is to say, an opinion or 
sentiment, regarding conduct of a kind, which is held or felt by 
an uncertain body or class. The term laiP^ or law set by opiniony 
is never or rarely applied to a like opinion or sentiment of a 
precisely determined party : that is to say, a like opinion or senti¬ 
ment held or felt by an individual, or held or felt universally by 
the members of a certain aggregate. 
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This seeming caprice of current or established language prob^ 
ably arose from the following causes. 

An opinion, regarding conduct, which is held by an indiridual 
person, or which is held universally by a small determinate body, 
is commonly followed by consequences of comparatively trilling 
importance. The circle of the persons to w'hom its influence 
reaches, or whose desires or conduct it affects or determines, is 
rarely extensive, The analogy' which such opinions bear to laws 
proper, has, therefore, attracted little attention, and has, therefore, 
not gotten them the name of lam. - An opinion held universally 
by a targe determinate body, is not less largely influential, or is 
more largely influential, than an opinion of an uncertain portion 
of the same certain aggregate. But since the determinate body is 
large or numerous, an opinion held by all its members can hardly 
be distinguished from an opinion held by most of its members. 
An opinion held univenally by the members of the body determi¬ 
nate, is, therefore, equivalent in practice to a general opinion of 
the body, and is, therefore, classed with the laws which general 
opinion imposes. 

Deferring to this seeming caprice of current or established 
language, I have forborne from ranking sentiments of precisely 
determined parties with the laws improperly so called w^hich are 
closely analogous to the proper. I have restricted that description 
to sentiments, regarding conduct of uncertain bodies or classes. 
My foregoing analysis or exposition of laws of that description, 
is, therefore, an analysis of taws set by general opinion. 

If the description ought to embrace (as, I think, it certainly 
ought) opinions, regarding conduct, of precisely determined par¬ 
ties, my foregoing analysis or exposition will still be correct sub¬ 
stantially. With a few slight and obvious changes, my foregoing 
analysis of a law set by general opinion will serve as an analysis 
of a law set by any opinion: of a law set by the opinion of an 
indeterminate body, and of a law' set by the opinion of a precisely 
determined parW. 

For the character or essential difference of a law imposed by 
opinion, is this: that the law is not a command, issued expressly 
or tacitly, but is merely an opinion or sentiment, relating to conduct 
of a kind, which is held or Teh by an uncertain body, or by a 
determinate party, A wish that conduct of the kind shall be 
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pursued or forborne, is not iignifed^ expressly or tacitly, by that 
uncertain body, or that determinate party': nor does that body" or 
party intend to inflict an evil upon any whose conduct may deviate 
from the given opinion or sentimenL The opinion or sentiment 
is merely an opinion or sentiment, although it subjects a trans¬ 
gressor to the chance of a consequent evil, and may even lead 
to a command regarding conduct of the kind. 

Between the opinion or sentiment of the indeterminate body, 
and the opinion or sentiment of the precisely determined party, 
there is merely the following difference. - The precisely deter¬ 
mined party is capable of issuing a command m pursuance of the 
opinion or sentiment But the uncertain body is not. For, being 
essentially incapable of joint or corporate conduct, it cannot, as 
a body, signify a wish or desire, and cannot, as a body, hold an 
intention or purpose. 

It appears from the expositions in the preceding portion of my 
discourse, that laws properly so called, with such improper laws as 
are closely analogous to the proper, are of three capital classes. - 
I, The law of God, or the laws of God. 2. Positive law, or 
positive laws. 3, Positive morality', rules of positive morality', or 
positive moral rules. 

It also appears from the same expositions, that positive moral 
rules are of two species, - t. Those positive moral rules which 
are express or tacit commands, and which are therefore laws in 
the proper acceptation of the term. 2. Those laws improperly so 
called (but closely analogous to laws in the proper acceptation of 
the lenn) which are set by general opinion, or arc set by opinion: 
which are set by opinions of uncertain bodies; or by opinions of 
uncertain bodies, and opinions of determinate parties. 

The sanctions annexed to the laws of God, may be styled 
relipous. - The sanctions annexed to positive law's, may be styled, 
emphatically, kgal\ for die laws to which they are annexed, are 
styled, simply and emphatically, iaips or lair. Or, as every positive 
law supposes a ndJug or civitasy or supposes a society' political and 
independent, the epithet political may be applied to the sanctions by 
which such laws are enforced. - Of the sanctions which enforce 
compliance with positive moral rules, some are sanctions properly 
so called, and others arc styled ianctions by an analogical extension 
of the term: that is to say, some are annexed to rules which are 
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laws imperative and proper, and others enforce the rule which 
are laws set by opinion. Since rules of either species may be 
stjied positive morality, the sanctions which enforce compliance 
with rules of either species may be styled moral sanctions. Or 
(changing the expression) w'e may say of rules of either species, 
that they are sanctioned or enforced morallyJ 

The duties imposed by the laws of God may be styled religious. — 
The duties imposed by positive laws, may be styled, emphatically, 
kgal\ or, like the laws by w'hich they are imposed, they may be 
said to be sanctioned legally, - Of the duties imposed by positive 
moral rules, some are duties properly so called, and others are 
styled duties by an analogical extension of the term: that is to say, 
some are creatures of rules which are laws imperative and proper, 
and others are creatures of the rules which are laws set by 
opinion, l^ike the sanctions proper and improper by which they 
are respectively enforced, these duties proper and improper may 
be styled moral. Or we may say of the duties, as of the rules by 
which they are imposed, that they are sanctioned or enforced 
morally. 

Every right supposes a duty incumbent on a party or parties 
other than the party' entitled. Through the imposition of that 
corresponding duty, the right was conferred. Through the continu¬ 
ance of that corresponding duty', the right continues to exist. If 
that corresponding duty' be the creature of a law' imperative, the 
right is a right properly so called. If that corresponding duty be 
the creature of a law' improper, the right is styled a right by an 
analogical extension of the term* - Consequently, a right existing 
through a duty imposed by the law of God, or a right existing 
through a duty' imposed by positive law, is a right properly so 

' The term moraHty, murai, or tmrully, is> often oppo-'jed tacitly to immorality, 
immoral, or immoruliy, and imports that the object to which it is applied or 
referred is approved of b> the speaker or writer. But by the term morality, I 
merely denote the limnan rules which 1 styie ‘positive morality.’ And by the 
terms "moral sanctions,’ ‘rules sanctioned morally,' "moral duties or rights,’ and 
'duties or rights sanctioned morally,' I merely mean that Lhe rules to which the 
sanctions are annexed, or by which the duties or rights are imposed or conferred, 
are positive moral rules: rules bearing the generic character which I have stated 
and explained above. If 1 mean to praise or blame a positive human mJe, or a 
duty or right which the rule imposes or confers, 1 style it consonant to the law 
of God, or contrary to the law of God. Or (what, in effect, is the same thing) 
I style it generally useful, or generally pernicious. 
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called. Where the dun' is the creature of a positive moral rule, the 
nature of the corresponding right depends upon the nature of the rule. 
If the rule imposing the duty be a law imperative and proper, the right 
is a right properly so called. If the rule imposing the dut}' be a law set 
by opinion, the right is styled a right through an analogical extension 
of the term. - Rights conferred by the law of God, or rights existing 
through duties imposed by the law of God, may be sty led Divine. - 
Rights conferred by positive law, or rights existing through dunes 
imposed by positive law, may be styled, emphatically, legal. Or it may 
be said of rights conferred by positive law', that they are sanctioned or 
protected legally. - The rights proper and improper which are con¬ 
ferred by positive morality', may be styded moral. Or it may be said 
of rights conferred by positive morality', that they are sanctioned or 
protected morally.^ 

The body or aggregate of laws which may be styled the law 
of God, the body or aggregate of law's which may be styled 
positive law', and the body or aggregate of laws which may be 
sty'led positive morality, sometimes coincide^ sometimes do not 
coincide, and sometimes amfkt. 

One of these bodies of laws coincides with another, when acts, 
which arc enjoined or forbidden by the former, are also enjoined, 
or are also forbidden by the latter. - For example, The killing 
which is sty'led murder is forbidden by the positive law of every' 
political society: it is also forbidden by a so called law which the 


^ Here 1 rtiav briefly observx, tbut, iri order to j. complete deterttlinadon of the 
appropriate province of juriiipriidence, it is necebsary to explain the import of 
the tenn right. For, as 1 have stated li I ready, numerous positive laws proceed 
directly from subjects through ngkti conferred upon the authors by supreme 
political superiors. And, for various other reasons which will appear in my sixth 
lecture. ±e appropriate province of jurisprudence cannot be defined completely, 
unless an explanation of the term right constitute a part of the definition. But, 
in order to an explanation of' right in ahsiratt (or in order to an explanation of 
the nature which is common to all rights), 1 must previously explain the difTerences 
of the principal kinds of rights, with the meanings of various terms which the 
term righ\ implies. And as that previous explanation cannot he gwen with effect, 
till positive law is distinguished from the objects to which it is related, it follows 
that an explanation of the expression cannot enter into the attempt to 
determine the province of jurisprudence. 

At every step which he takes on his long and siCahrcius road, a difUculty' smiilar 
TO that which I have now' endeavoured To suggest encounters the expositor of 
The science. As every department of the science is implicated with every other, 
any detached exposition of a single and separate cepartnient is inevitably' a 
fragment more or less imperfect. 
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general opinion of the society has set or imposed: it is also 
forbidden by the law of God as known through the principle of 
utility. The murderer commits a crime, or he violates a positive 
law: he commits a conventional immorality', or he violates a so 
called law which general opinion has established: he commits a 
sin, or he violates the law of God. He is obnoxious to punishment, 
or other evil, to be inflicted by sovereign authority: he is obnoxious 
to the hate and the spontaneous ill-oHices of the generality^ or 
bulk of the society: he is obnoxious to eril or pain to be suffered 
here or hereafter by the immediate appointment of the Deity. 

One of these bodies of laws does not coincide with another, 
when acts, which are enjoined or forbidden by the former, are 
not enjoined, or are not forbidden by the latter, - For example. 
Though smuggling is forbidden by positive law, and (speaking 
generally) is not less pernicious than theft, it is not forbidden by 
the opinions or sentiments of the ignorant or unreflecting. Where 
the impost or tax is itself a pernicious tendency, smuggling is 
hardly forbidden by the opinions or sentiments of any: And it is 
therefore practised by many without the slightest shame, or without 
the slightest fear of incurring general censure, Such, for instance, 
is the case where the impost or tax is laid upon the foreign 
commodity, not for the useful purpose of raising a public revenue, 
but for the absurd and mischievous purpose of protecting a 
domestic manufacture, - Offences against the game laws are also 
in point: for they are not offences against positive morality, 
although they are forbidden by positive law. A gentleman is not 
dishonoured, or generally shunned by gentlemen, though he shoots 
without a qualification. A peasant who wires hares escapes the 
censure of peasants, though the squires, as doing justiceship, send 
him to the prison and the tread-mill. 

One of these bodies of laws conflicts with another, when acts, 
which are enjoined or forbidden by the former, are forbidden or 
enjoined by the latter, - For example, In most of the nations of 
modem Europe, the practice of duelling is forbidden by positive 
Law, It is also at variance with the law which is received in most 
of those nations as having been set by the Deity in the way of 
express revelation. But in spite of positive law, and in spite of 
his religious convictions, a man of the class of gentlemen may 
be forced by the law of honour to give or to take a challenge. 
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If he forebore from giving, or if he declined a challenge, he 
might incur the general contempt of gentlemen or men of honour, 
and might meet with slights and insults sufficient to embitter his 
existence. The negative legal duty which certainly is incumbent 
upon him, and the negative reli^ous duty to which he believes 
himself subject, are therefore mastered and controlled by that 
positive moral duty which arises from the so-called law set by the 
opinion of his class. 

The simple and obvious considerations to which 1 have now 
adverted, are often overlooked by legislators. If they fancy' a prac¬ 
tice pernicious, or hate it they know not why, they proceed, without 
further thought, to forbid it by positive law. They forget that posi¬ 
tive law may be superfluous or impotent, and therefore may lead 
to nothing but purely gratuitous vexation. They forget that the 
moral or the religious sentiments of the community may already 
suppress the practice as completely as it can be suppressed: or that, 
if the practice is favoured by those moral or religious sentiments, 
the strongest possible fear which legal pains can inspire may be 
mastered by a stronger fear of other and conflicting sanctions.’ 
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lliere art classes of useful acts which it were useless to enjoiri, and classes of 
mischievous acts which it were useless to forbid: for we are sufficiently prone 
ro the useful, and sufficiently averse from the mischievous atts, without the 
incentives and restramts applied by religious sanctions, or by sanctions legal or 
moral. And, assuming that general utility is the Index to the Divine commands, 
we may fairly infer that acts of such classes are not enjoined or forbidden by 
the law of God; that he no more enjoins or forbids acts of the classes in question, 
than he enjoins or forbids such acts as are general!}' pernicious or useful. 

There are also classes of acts, generally useful or pernicious, which demand 
the incentives or restraints applied by religious sanctions, or by sanctions legal 
or moral. Without the incentives and restraints applied by religious sanctions, or 
applied by sanctions legal or moral, we are not sufficiently prone to those which 
are generally useful, and are not sufficiently averse from those which are generally 
pernicious. And, assuming that general utility is the index to the Divine commands, 
all these classes of useful, and all these classes of pernicious acts, are enjoined 
and forbidden respectively by the law of God. 

Being enjoined or being forbidden by the Deity', all these classes of useful, 
and all these classes of pernicious acts, ought to be enjoined or forbidden by 
positive morality: that is to say, by the positive morality which consists of opinions 
or sentiments. But, this notwithstanding, some of these classes of acts ought not 
to be enjoined or forbidden by positive law. Some of these classes of acts ought 
not to be enjoined or forbidden even by the positive morality' which consists of 
imperative rules. 

Every act or forbearance that ought to be an object of positive law, ought to 
be an object of the positive morality which consists of opinions or sentimenTs. 
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In consequence of the frequent coincidence of positive law and 
morality, and of positive law and the law of God, the true nature 
and fountain of positive law is often absurdly mistaken by writers 
upon jurisprudence. Where positive law has been fashioned on 
positive morality, or where positive law has been fashioned on 
the law of God, they forget that the copy is the creature of the 
sovereign, and impute it to the author of the model. 

For example: Customary laws are positive laws fashioned by 
judicial legislation upon pre-C3dsting customs. Now, till they 
become the grounds of judicial decisions upon cases, and are 
clothed with legal sanctions by the sovereign one or number, the 
customs are merely rules set by opinions of the governed, and 
sanctioned or enforced morally: Though, when they become the 
reasons of judicial decisions upon cases, and are clothed with 
legal sanctions by the sovereign one or number, the customs are 
rules of positive law as well as of positive morality. But, because 
the customs were observed by the governed before they were 
clothed with sanctions by the sovereign one or number, it is 
fancied that customary laws exist as positive lams by the institution 
of the private persons with whom the customs originated. - 
Admitting the conceit, and reasoning by analogy, we ought to 
consider the sovereign the author of the positive morality which 
is often a consequence of positive law. Where a positive law, not 
fashioned on a custom, is favourably received by the governed, 
and enforced by their opinions or sentiments, we must deem the 
so called law, set by those opinions or sentiments, a law imperative 
and proper of the supreme political superior. 

Every act or forbearance that ought to be an obiect of' the latter, is an object of 
the law of God as construed by the principle of utility - But the circle embraced 
by the law' of God, and which may be embraced to advantage by positive morality, 
is larger than the circle which can be embraced to advantage by positive law. 
Inasmuch as the two circles have one and the same centre, the whole of the 
region comprised by the latter is also comprised by the former. But the whole 
of the region comprised by the former is not comprised by the latter. 

To distinguish the acts and forbearances that ought to be objects of law, from 
those that ought to be abandoned to the ejidusive cognisance of morality, is. 
perhaps, the hardest of the problems which the science of ethics presents. The 
only existing approach to a solution of the problem, may be found in the writings 
of Mr. Bentham- who, in most of the departments of the two great branches of 
ethics, has accomplished more for the advancement of the science than aU his 
predecessors put together. - See, in particular, his Prittdples &f Mi>rah and 
Legiilation.^ ch. wii. 
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Again: The portion of positive law which is parcel of the i&m 
of nature (or, in the language of the classical jurists, which is 
parcel of the jtts gentium) is often supposed to emanate, even as 
positive law, from a Divine or Natural source. But (admitting the 
distinction of positive law into law natural and law positive) it is 
manifest that law natural, considered as a portion of positive, is 
the creature of human sovereigns, and not of the Divine monarch. 
To say that it emanates, as positive law, from a Divine or Natural 
source, is to confound positive law with law' whereon it is 
fashioned, or with law whereunto it conforms. 

The foregoing distribution of laws proper, and of such improper 
law^s as are closely analogous to the proper, tallies, in the main, 
with a division of law's w'hich is given incidentally by Locke in 
his Essay on Human Understanding. And since this division of 
laws, or of the sources of duties or obligations, is recommended 
by the great authority which the writer has justly acquired, 1 
gladly append it to my own division or analysis. The passage of 
his essay in which the division occurs, is part of an inquiry into 
the nature of relation, and is therefore concerned indirectly w'ith 
the nature and kinds of law. With the exclusion of all that is 
foreign to the nature and kinds of law, with the exclusion of a 
few' expressions which are obriously redundant, and with the 
correction of a few expressions which are somewhat obscure, the 
passage containing the divisions may be rendered in the words 
following: 

‘The conformity or disagreement men’s voluntary actions have 
to a rule to which they are referred, and by which they are judged 
of, is a sort of relation which may be called moral relation. 


Locke’s division nr anilj-sis is far from being complete, and the Unjfuagc in 
which It is stated is often ejrremcly unapt It mtis^ however, be remembered, 
that the nature of reiation generally (and not the nature of Ioip, with its principal 
kintk) 15 the appropriate object of his inquiry . Allowing for the defects, which, 
therefore, were nearly inevitable, his analysts is strikingly accurate. It evinces 
that matchless power of precise and just thinking, with that religious regard for 
general utility and truth, which rnarked the incomparable man who emancipated 
human reason from the yoke &f mystery and jargon. .And from this his incicental 
excursion into the field of law and morality, and from other passages of his 
essay wherein he touches upon them, we may infer the important services which 
he would have rendered to the science of ethics, if, complying with the instances 
of MolyTicux, be had eicamined the Subject exactly. 
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‘Human actions, when with their various ends, objects, manners, 
and circumstances, they are framed into distinct complex ideas, 
are, as has been shown, so many mixed modes^ a great part whereof 
have names annexed to them. Thus, supposing gratitude to be 
a readiness to acknowledge and return kindness reeei\ed, or 
polygamy to be the having more wives than one at once, when 
we frame these notions thus in our minds, we have there so 
many determined ideas of mixed modes. 

‘But this is not all that concerns our actions. It is not enough 
to haNe determined ideas of them, and to know what names 
belong to such and such combinations of ideas. Wc have a further 
and greater concernment. And that is, to know whether such 
actions are morally good or bad. 

‘Good or evil is nothing but pleasure or pain, or that which 
occasions or procures pleasure or pain to us. Atoml good or rci 7 , 
then, is only the conformity or disagreement of our voluntary' 
actions to some law, whereby good or evil is draw'n on us by the 
will and pow'er of the law'-makcr: which good or e\il, pleasure 
or pain, attending our observance or breach of the law', by the 
decree of the law-maker, is that wc call reward or punishment. 

‘Of these moral rules or law's, to which men generally refer, 
and by which they judge of the rectitude or pravjty of their 
actions, there seem to me to be three sorts, with their three 
different enforcements, or rewards and punishments. For since 
it would be utterly in \ain to suppose a rule set to the free 
actions of man, without annexing to it some enforcement of good 
and evil to determine his will, wc must, wherever we suppose a 
law', suppose also some reward or punishment annexed to that 
law'. It wmuld be in vain for one intelligent being to set a rule 
to the actions of another, if he had it not in his power to reward 
the compliance with, and punish deviation from his rule, by some 
good and evil that is not the natural product and consequence 
of the action itself: for that being a natural convenience or 
inconvenience, w'ould operate of itself without a law'. This, if 1 
mistake not, is the true nature of all law properly so called. 

‘The laws that men generally refer their actions to, to judge 
of their rectimde or obliquity', seem to me to be these three: i. 
The Divine law. 2. The civil law, 3, The law' of opinion or 
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reputation^ if T may so call it. ~ Bj the relation they bear to the 
first of these, men judge whether their actions are sins or duties; 
by the second, whether they be criminal or innocent: and by the 
third, whether they be virtues or vices. 

‘By the Divine law, I mean that law which God hath set to the 
actions of men, whether promulgated to them by the light of 
nature, or the voice of revelation. This is the only true touchstone 
of moral rectitude^ And by comparing them to this law, it is, that 
men judge of the most considerable moral good or evil of their 
actions; that is, whether as duties or sinSy they are like to procure 
them happiness or misery from the hands of the Almighty. 

The eivil law, the rule set by the commonwealth to the actions 
of those who belong to it, is a rule to which men refer their 
actions, to judge whether they be criminal or no. This law nobody 
overlooks, the rewards and punishments that enforce it being 
ready at hand, and suitable to the power that makes it; which is 
the force of the commonwealth, engaged to protect the lives, 
liberties and possessions of those who live according to its law, 
and has power to take away life, liberty or goods from him who 
disobeys. 

The law of opinion or reputation is another law that men 
generally refer their actions to, to judge of their rectitude or 
obliquity. 

* Virtue and vice are names pretended, and supposed everywhere 
to stand for actions in their own nature right or wrong: and as 
far as they really are so applied, they so far are coincident with 
the Divine law above mentioned. But yet, whatever is pretended, 
this is visible, that these names virtue and vice^ in the particular 
instances of their application through the several nations and 
societies of men in the world, are constantly attributed to such 
actions only as in each country and society' are in reputation or 
discredit. Nor is it to be thought strange, that men everywhere 
should give the name of virtue to those actions which amongst 
them are judged praiseworthy, and call that vice which they account 
blame able; since they would condemn themselves, if they should 
think anything fighty to which they allowed not commendation; 
anything wrong, which they let pass without blame. 

Thus the measure of what is everywhere called and esteemed 
vinue and vicCy is this approbation or dislike, praise or blame, 
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which by a secret and tacit consent establishes itself in the several 
societies, tribes, and clubs of men in the world; whereby several 
actions come to find credit or disgrace amongst them, according 
to the judgment, maxims, or fashions of that place. For though 
men uniting into politick societies have resigned up to the publick 
the disposing of all their force, so that they cannot employ it 
against any fellow-citizens any further than the law of the country 
directs, yet they retain still the power of thinking well or ill, 
approving or disapproving of the actions of those whom they live 
amongst and converse with: and by this approbation and dislike, 
they establish amongst themselves what they will call virtue and 
vice. 

*That this is the common measure of virtue and vice., will appear 
to any one who considers, that, though that passes for vice in one 
country, which is counted virtue (or, at least, not t?(CTf) in another, 
yet everywhere virtue and praise, vice and blame go together. 
Virtue is everywhere that which is thought praiseworthy; and 
nothing but that which has the allowance of public esteem is 
called virtue. Virtue and praise are so united, that they are often 
called by the same name. “Sunt sua proemia laudi,” says Virgil, 
.^nd, say's Cicero, “nihil habet natura praestantius, quam honesta- 
tem^ quam iaudem, quam dignitatem, quam decus.** all which, he 
tells you, are names for the same thing. Such is the language of the 
heathen philosophers, who well understood wherein the notions of 
virtue and vice consisted. 

^But though, by the different temper, education, fashion, 
maxims, or interest of different sorts of men, it fell out, that what 
was thought praiseworthy in one place, escaped not censure in 
another, and so in different societies virtues and vices were 
changed, yet, as to the main, they for the most pan kept the 
same everywhere. For since nothing can be more natural, than 
to encourage with esteem and reputation that wherein everyone 
finds his advantage, and to blame and discountenance the contrary , 
it is no wonder that esteem and discredit, virtue and vice, should 
in a great measure everywhere correspond with the unchangeable 
rule of right and wrong which the law of God hath established: 
there being nothing that so directly and visibly secures and 
advances the general good of mankind in this world as obedience 
to the law He has set them, and nothing that breeds such mischiefs 
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and confusion as the neglect of it. And therefore men, without 
renouncing all sense and reason, and their own interest, could 
not generally mistake in placing their commendation or blame on 
that side which really deserved it not. Nay, even those men, 
whose practice w^as otherwise^ failed not to give their approbation 
right: few being depraved to that degree, as not to condemn, at 
least in others, the faults they themselves were guilty' of. Whereby, 
even in the corruption of manners, the law of God, which ought 
to be the rule of virtue and vice, was pretty well observed. 

‘If any one shall imagine that I have forgotten my own notion 
of a law', when I make the Law', whereby men judge of virtue and 
tire, to be nothing but the consent of private men who have not 
authority to make a law; especially wanting that which is so 
necessary' and essential to a iaw^, a power to enforce it: I think, 

I may say, that he who imagines commendation and disgrace not 
to be strong motives on men to accommodate themselves to the 
opinions and rules of those with W'hom they converse, seems little 
skilled in the nature or history of mankind: The greatest part 
whereof he shall find to govern themselves chiefly, if not solely, 
by this law of fashion: and so they do that which keeps them in 
reputation with their company, little regard the law of God or 
the magistrate. The penalties that attend the breach of God’s 
law, some, nay, perhaps, most men seldom seriously reflect on; 
and amongst those that do, many, whilst they break the law', 
entertain thoughts of future reconciliation, and making their peace 
for such breaches. And as to the punishments due from the law 
of the commonwealth, they frequently flatter themselves with the 
hope of impunity. But no man escapes the punishment of their 
censure and dislike, who offends against the fashion and opinion 
of the company he keeps, and would recommend himself to. Nor 
is there one of ten thousand, who is stiff and insensible enough 
to bear up under the constant dislike and condemnation of his 
own club. He must be of a strange and unusual constitution, who 
can content himself to live in constant disgrace and disrepute 
with his own particular society. Solitude many men have sought 
and been reconciled to: but nobody that has the least thought or 
sense of a man about him, can live in society under the constant 
dislike and ill opinion of his familiars, and those he converses 
with. This is a burthen too heavy for human sufferance: and he 
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must be made up of irreconcileable contradictionSj who can take 
pleasure in company, and yet be insensible of contempt and 
disgrace from his companions* 

‘The law of God, the law of politick societies, and the law of 
fashion or private censure, are, then, the three rules to which men 
variously compare their aaions. And it is from their conformity or 
disagreement to one of these rules, that they judge of their 
rectitude or obliquity, and name them good or bad* 

‘Whether we take the rule, to which, as to a touchstone, we 
bring our voluntary' actions, from the fashion of the country, or 
from the will of a law-maker, the mind is easily able to observe 
the relation any action hath to it, and to judge whether the action 
agrees or disagrees with the rule. And thus the mind hath a 
notion of moral goodness or ei il: which is either conformity or not 
conformity' of any action to that rule* If I ftnd an action to agree 
or disagree with the esteem of the country I have been bred in, 
and to be held by most men there worthy of praise or blame, I 
call the action virtuous or vicious. If 1 have the will of a supreme 
invisible law-maker for my rule, then, as I suppose the action 
commanded or forbidden by God, I call it good or evil, duty or 
sin. And if I compare it to the civil law, the rule made by the 
legislative power of the country, I call it lawful or unlaw^ful, no 
crime or a crime. So that whencesoever we take the rule of 
actions, or by what standard soever we frame in our minds the 
ideas of rirtues or vices, their rectitude or obliquity consists in 
their agreement or disagreement with the patterns prescribed by 
some law. 

‘Before I quit this argument, I w'Ould observe that, in the 
relations which I call moral relation^ I have a true notion of 
relation, by comparing the action with the rule, whether the rule 
be true or false. For if 1 measure any thing by a supposed yard, 

I know whether the thing 1 measure be longer or shorter than 
that supposed yard, though the yard 1 measure by be not exactly 
the standard. Measuring an action by a wrong rule, I shall judge 
amiss of its moral rectitude: but 1 shall not mistake the relation 
which the action bears to the rule whereunto 1 compare it*’ - 
Essuy Concerning Human Understanding. Book 11. Chap. XXMIl* 

The analogy borne to a law proper by a law which opinion Lam 
imposes, lies mainly m the following point of resemblance* In the - 
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case of a law set by opinion, as well as in the case of a law 
properly so called, a rational being or beings are obnoxious to 
contingent evil, in the event of their not complying with a known 
or presumed desire of another being or beings of a like nature. 
If, in either of the two cases, the contingent evil is suffered, it 
is suffered by a rational being, through a rational being: And it 
is suffered by a rational being, through a rational being, in 
consequence of the suffering part}’’ having disregarded a desire 
of a rational being or beings.— The analog}', therefore, by which 
the laws are related, mainly lies in the resemblance of the improper 
sanction and duty to the sanction and duty properly so called. 
The contingent evil in prospect which enforces the law improper, 
and the present obnoxiousness to that contingent evil, may be 
likened to the genuine sanction which enforces the law proper, 
and the genuine dut> or obligation which the law' proper 
imposes. - The analog}' betw'een a law' in the proper acceptation 
of the term, and a law improperly so called which opinion sets 
or imposes, is, therefore, strong or close. The defect w'hich 
excludes the latter from the rank of a law proper, merely consists 
in this: that the wish or desire of its authors has not been duly 
and that they have no formed intention of inflii:ting evil 
or pain upon those who may break or transgress it* 

But, beside the laws improper which are set or imposed by 
opinion, there are laws improperly so called which are related to 
laws proper by slender or remote analogies. And, since they have 
gotten the name of laiFs from their slender or remote analogies 
to laws properly so called, 1 style tliem laws metaphorical, or laws 
merely metaphorical 

The metaphorical applications of the term laip are numerous 
and different. The analogies by which they arc suggested, or by 
which metaphorical laws are related to laws proper, will, therefore, 
hardly admit of a common and positive description. But laws 
metaphorical, though numerous and different, have the following 
common and negative nature. - No property' or charactt:r of any 
metaphorical law can be likened to a sanction or a duty, Conse¬ 
quently, every metaphorical law wants that point of resemblance 
which mainly constitutes the analogy between a law' proper and 
a law set by opinion. 
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To show that fi^rative laws want that point of resemblance, 
and are therefore remotely analogous to bws properly so called, 

I will touch slightly and briefly upon a few' of the numberless 
cases in w'hich the term law is extended and applied by a metaphor. 

The most frequent and remarkable of those metaphorical appli¬ 
cations is suggested by that uniformit\', or that stability of conduct, 
which is one of the ordinary consequences of a law proper. - By 
reason of the sanction working on their wills or desires, the 
parties obliged by a law proper commonly adjust their conduct 
to the pattern which the law prescribes* Consequently, wherever 
w'c observe a uniform order of events, or a uniform order of 
coexisting phsenomena, we are prone to impute that order to a 
law set by its author, though the case presents us with nothing 
that can be likened to a sanction or a dutv'. 

For example: We say that the movements of lifeless bodies arc 
determined by certain laws: though, since the bodies are lifeless 
and have no desires or aversions, they cannot be touched by 
aught which in the least resembles a sanction, and cannot be 
subject to aught which in the least resembles an obligation. We 
mean that they move in certain uniforrn modes, and that they move 
in those uniform modes through the pleasure and appointment of 
God: just as panics obliged behave in a uniform manner through 
the pleasure and appointment of the party' who imposes the law 
and the duty* - Again: We say that certain actions of the lower 
and irrational animals are determined by certain laws-, though, 
since they cannot understand the purpose and provisions of a 
law, it is impossible that sanctions should effectually move them 
to obedience, or that their conduct should be guided by a regard 
to duties or obligations. We mean that they act in certain uniform 
modes, either in consequence of instincts (or causes which we 
cannot explain), or else in consequence of hints which they catch 
from experience and observ'ation: and that, since their uniformity' 
of action is an effect of the Divine pleasure, it closely resembles 
the uniformity of conduct which is wrought by the authors of 
laws in those who are obnoxious to the sanctions/^ — In short, 

" Speaking mth absolute precision, the lover animals, or the animals Lnienor ro 
man, are not destitute of reason. Since their conduct is partly determined by 
conclusions drawn from experience, toe> nbserx'e, compare, abstract, and infet. 
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whenever w’e talk of laws governing the irrational worlds the 
metaphorical application of the term law is suggested by this 
double analogy* r. The successive and synchronous phaenomena 
composing the irrational world, happen and exist, for the most 
part, in uniform series: which uniformity of succession and coexist¬ 
ence resembles the uniformity' of conduct produced by an impera¬ 
tive law* 2 , That uniformity' of succession and coexistence, like 
the uniformity' of conduct produced by an imperative law, springs 
from the will and intention of an intelligent and rational author, - 
When an atheist speaks of lam governing the irrational world, 
the metaphorical application is suggested by an analogy' still more 
slender and remote than that which I have now analyzed* He 
means that the uniformity of succession and coexistence resembles 
the uniformity of conduct produced by an imperative rule. If, to 
draw the analogy' closer, he ascribes those laws to an author, he 
personifies a verbal abstraction, and makes it play the legislator. 
He attributes the uniformity of succession and coexistence to lam 
set by nature-, meaning, by nature^ the world itself; or, perhaps, 
that very uniformity' Wfhich he imputes to nature^s commands. 

*\lany metaphorical applications of the term lajp or rule are 
suggested by the analogy' following, - An imperative law or rule 
guides the conduct of the obliged, or is a norma., model, or 
pattern, to which their conduct conforms. A proposed guide of 
human conduct, or a model or pattern offered to human imitation, 
is, therefore, frequently styled a km or rule of conduct, although 
there be not m the case a shadow of a sanction or a duty* 

For example: To every law properly so called there are two 
distinct parties: a party by whom it is established, and a party to 
whom it is set. But, this notwithstanding* we often speak of a 
law set by a man to himself: meaning that he intends to pursue 
some given course of conduct as exactly as he would pursue it 
if he were bound to pursue it by a law. An intention of pursuing 
exactly some given course of conduct, is the only law or rule 

But the intelligence of the lower animals is so extremely limited, that, adopting 
the current expression, 1 style them irr&uonai Some of the more sagacious are 
so far from being irrational, that they understand and obsen^e laws set to them 
by human masters. But these laws being few and of little Importance, I throw 
them, for the sake of simplicity, out of my account, 1 say universally of the 
low'tr animals, that they cannot understand a law', nr guide their conduct by a 
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which a man can set to himself. The binding virtue of a law lies 
in the sanction annexed to it. Bui in the case of a so called law' 
set bj a man to himself, he is not constrained to observe it by 
aught that resembles a sanction. For though he may fairly purpose 
to inflict a pain on himself, if his conduct shall depart from the 
guide which he intends it shall follow, the infliction of the con¬ 
ditional pain depends upon his own will. - Again: WTien we talk 
of Tuki of art, the metaphorical application of the term ruki is 
suggested by the analogy^ in question. By a rule of art, we mean 
a prescription or pattern which is offered to practitioners of an 
art, and which they are advised to observe w'hen performing some 
given process. There is not the semblance of a sanction, nor is 
there the shadow of a duty'. But the offered prescription or pattern 
may guide the conduct of practitioners, as a rule imperative and 
proper guides the conduct of the obliged. 

The preceding disquisition on figurative laws is not so 
superfluous as some of my hearers may deem it. Figurative laws 
are not unfrequentiy mistaken for laws imperative and proper. 
Nay, attempts have actually been made, and by writers of the 
highest celebrity', to explain and illustrate the nature of laws 
imperative and proper, by allusions to so called laws which are 
merely such through a metaphor. Of these most gross and scarcely 
credible errors, various cases will be mentioned in future stages 
of my Course, For the present, the following examples will amply 
demonstrate that the errors are not impossible. 

In an excerpt from Ulpian placed at the beginning of the 
Pandects, and also inserted by Justinian in the second title of his 
Institutes, a fancied jus mturaU, common to all animals, is thus 
distinguished from the jus naturak or gentium to which 1 have 
adverted above. ^Jus naturale est, quod natura omnia animalia 
docuit: nam jus istud non human] generis proprium, sed omnium 
animalium, quae in terra, quae in mari nascuntur, avium quoque 
commune est. Hinc descendit mans atque feminae conjunctio, 
quam nos matrimonium appellamus; hinc liberorum procreatio, 
hinc educatio: videmus etenim cetera quoque animalia, feras etiam, 
istius juris peritia censeri. Jus gentium est, quo gentes humane 
utuntur. Quod a naturali recedere, inde facile intelligere licet; 
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quia illud omnibus animalibus, hoc solis hominibus inter se com¬ 
mune est/ The jus naturale which Ulpian here describes^ and 
which he here distinguishes from the jus naturale or gentium^ is 
a name for the instincts of animals. More especially, it denotes 
that instinctive appetite which leads them to propagate their kinds, 
with that instinctive sympathy which inclines parent animals to 
nourish and educate their young. Now the instincts of animals 
are related to laws by the slender or remote analogy which I have 
already endeavoured to explain. They incline the animals to act 
in certain uniform modes, and they are given to the animals for 
that purpose by an intelligent and rational Author. But these 
metaphorical laws W'hich govern the lower animals, and which 
govern (though less despotically) the human species itself, should 
not have been blended and confounded, by a grave writer upon 
jurisprudence, with laws properly so called. It is true that the 
instincts of the animal man, like many of his alTections which are 
not instinctive, are amongst the causes of laws in the proper 
acceptation of the term. More especially, the laws regarding the 
relation of husband and wife, and the laws regarding the relation 
of parent and child, are mainly caused by the instincts which 
Ulpian particularly points at. And, that, it is likely, was the reason 
w^hkh determined this legal oracle to class the instincts of animals 
with laws imperative and proper. But nothing can be more absurd 
than the ranking with law's themselves the causes which lead to 
their existence. And if human instincts are laws because they are 
causes of laws, there is scarcely a facult}' or affection belonging 
to the human mind, and scarcely a class of objects presented by 
the outward world, that must not be esteemed a law and an 
appropriate subject of jurisprudence. - I must, however, remark, 
diat die jus quod natura omnia animalia docuit is a conceit peculiar 
to Ulpian: and that this most foolish conceit, though inserted in 
Justinian’s compilations, has no perceptible influence on the detail 
of the Roman law. The jus naturak of the classical jurists generally, 
and the jus naturale occurring generally in the Pandects, is equival¬ 
ent to the natural law of modem writers upon jurisprudence, and 
is synonv'mous with the jus gentium^ or the jus naturale et gentium^ 
which 1 have tried to explain concisely at the end of a preceding 
note. It means those positive laws and those rules of positive 
moralit)', which are not peculiar or appropriate to any nation or 
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age, but obtain, or are thought to obtain, in all nations and ages; 
and which, by reason of their obtaining in all nations and ages, 
are supposed to be formed or fashioned on the law of God or 
Nature as known by the moral sense. ‘Orrmes populi’ (says Gains), 
'qui legibus et moribus regunnir, pardm suo proprio, partim 
communi omnium hominum jure utuntur. Nam quod quisque 
populus ipse sibi jus consrituit, id ipsius proprium est, voeaturque 
jus civile; quasi jus proprium ipsius civitatis. Quod vern naturalis 
ratio inter omnes homines constituit, id aput omnes populos 
per^que custoditur, vocaturque jus gentium; quasi quo jure omnes 
gentes utuntur.’ The universal hge$ et mores here described by 
Gaius, and distinguished from the leges et fmres peculiar to a 
particular nation, are styled indifferently, by most of the classical 
jurists, jus gentium, Jus naturaie^ or jus naturak et gentium. And 
the law' of nature, as thus understood, is not intrinsically absurd. 
For as some of the dictates of utility are always and everywhere 
the same, and are also so plain and glaring that they' hardly admit 
of mistake, there are legal and moral rules which are nearly or 
quite universal, and the expediency of which must be seen by 
merely natural reason, or by reason without the lights of extensive 
experience and observation. The distinction of law’ and morality' 
into natural and positive, is a needless and futile subiilty: hut still 
the distinction is founded on a real and manifest difference. The 
Jus naturak or gentium w'ould be liable to little objection, if it 
’were not supposed to be the offspring of a moral instinct or 
sense, or of innate practical principles. But, since it is closely 
allied (as I shall show' hereafter) to that misleading and pernicious 
jargon, it ought to be expelled, w'ith the natural law of the 
modems, from the sciences of jurisprudence and morality. 

The following passage is the first sentence in Montesquieu’s 
Spirit of Laws, ‘Les lois, dans la signification la plus etendue, 
sont les rapports necessaires qui derivent de la nature des choses: 
et dans cc sens tous ks etres ont leurs lois: la Divinite a ses 
lois; le monde materiel a ses lois; les intelligences superieures a 
fhomme ont leurs lois; les betes ont leurs lois; I’homme a ses 
lois,’ Now objects widely different, though bearing a common 
name, are here blended and confounded. Of the ia’ws which 
govern the conduct of intelligent and rational creatures, some are 
laws imperative and proper, and others are closely analogous to 
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laws of that description. But the so called laws which govern the 
material world, w'ith the so called laws which govern the low^er 
animals^ arc merely laws by a metaphor. And the so called laws 
which govern or determine the Deity are clearly in the same 
predicament. If his actions were governed or determined by laws 
imperative and proper, he would be in a state of dependence on 
another and superior being. When we say that the actions of the 
Deity are governed or determined by laws, we mean that they 
conform to intentions which the Deity himself has conceived, and 
which he pursues or observes with inflexible steadiness or con¬ 
stancy. To mix these figurative laws with laws imperative and 
proper, is to obscure, and not to elucidate, the nature or essence 
of the latter. - The beginning of the passage is worthy of the 
sequel. Wc arc told that laws are the necessary relations which 
flow from the nature of things. But what, I w^ould crave, are 
relations? Wdiat, 1 w^ould also crave, is the nature of things? And 
how do the necessary' relations which flow’ from the nature of 
things differ from those relations which originate in other sources? 
The terms of the definition are incomparably more obscure than 
the term which it affects to expound. 

If you read the disquisition in Blackstone on the nature of laws 
in general, or the fustian description of law in Hooker’s Ecclesias¬ 
tical Polity, you will find the same confusion of laws imperative 
and proper with law's which are merely such by a glaring perversion 
of the term. The cases of this confusion are, indeed, so numerous, 
that they would fill a considerable volume. 

From the confusion of laws metaphorical with la’ws imperative 
and proper, I turn to a mistake, somewhat similar, which, I 
presume to think, has been committed by Mr. Bentham. 

Sanctions proper and improper are of three capital classes: - 
the sanctions properly so called ’which are annexed to the laws 
of God: the sanctions properly so called ’W'hich are annexed to 
positive la’W's: the sanctions properly so called, and the sanctions 
closely analogous to sanctions properly so called, which respect¬ 
ively enforce compliance with positive moral rules. But to sanction 
religious, legal, and moral, this great philosopher and jurist adds 
a class of sanctions w'hich he stales physical or natural. 

When he styles these sanctions physical^ he does not intend to 
intimate that they are distinguished from other sanctions by the 
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mode wherein they operate* he does not intend to intimate that 
these are the only sanctions which affect the suffering parties 
through physical or material means. Any sanction of any class 
may reach the suffering party through means of that description. 
If a man were smitten with blindness by the immediate appoint¬ 
ment of the Deity, and in consequence of a sin he had committed 
against the Dmne law, he would suffer a religious sanction 
through his physical or bodily organs. The thief who is hanged 
or imprisoned by \irtue of a judicial command, suffers a legal 
sanction through physical or material means. If a man of the class 
of gentlemen violates the law of honour, and happens to be shot 
in a duel arising from his moral delinquency, he suffers a moral 
sanction in a physical or material form. 

The meaning annexed by Mr. Bentham to the expression 
‘physical sanction,’ may, I believe, be rendered in the following 
manner. - A physical sanction is an evil brought upon the suffering 
party by an act or omission of his ow'n. But, though it is brought 
upon the sufferer by an act or omission of his own, it is not 
brought upon the sufferer through any Divine law*, or through 
any positive law, or rule of positive morality. For example: If your 
house be destroyed by fire through your neglecting to put out a 
light, you bring upon yourself, by your negligent omission, a 
physical or natural sanction: supposing, 1 mean, that your omission 
is not to be deemed a sin, and that the consequent destruction 
of your house is not to be deemed a punishment inflicted by the 
hand of the Deity. In short, though a physical sanction is an evil 
falling on a rational being, and brought on a rational being by 
an act or omission of his own, it is neither brought on the sufferer 
through a law imperative and proper, nor through an analogous 
law set or imposed by opinion. In case I borrowed the just, 
though tautological language of Locke, 1 should describe a physical 
sanction in some such terms as the following. ‘It is an evil naturally 
produced by the conduct whereon it is consequent: and, being 
naturally produced by the conduct whereon it is consequent, it 
reaches the suffering party* mthout the intervention of a law.' 

Such physical or namrai evils are related by the following 
analogy to sanctions properly so called, i. WTien they are actually 
suffered, they are suffered by rational beings through acts or 
omissions of their own. 2 . Before they are actually suffered, or 
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whilst they exist m prospect, they afTect the wills or desires of 
the parties obnoxious to them as sanctions properly so called 
affect the wills of the obliged. The parties are urged to the acts 
which may avert the evils from their heads, or the parties are 
deterred from the acts which may bring the evils upon them. 

But in spite of the specious analogy' at which I have now' 
pointed, 1 dislike, for various reasons, the application of the term 
sanaion to these physical or natural evils. Of those reasons 1 will 
briefly mention the following. - i. Although these evils are 
suffered by intelligent rational beings, and by intelligent rational 
beings through acts or omissions of their own, they are not 
suffered as consequences of their not complying with desires of 
intelligent rational beings. The acts or omissions w’hereon these 
evils are consequent, can hardly be likened to breaches of duties, 
or to violations of imperative laws. The analogy borne by these 
evils to sanctions properly so called, is nearly as remote as the 
analogy home by law's metaphorical to laws imperative and proper. 
2 . By the term hanction^ as it is now restricted, the evils enforcing 
compliance with laws imperative and proper, or with the closely 
analogous law's which opinion sets or imposes, are distinguished 
from other evils briefly and commodiously. If the term were 
commonly extended to these physical or natural evils, this advan¬ 
tage would be lost. The term w'ould then comprehend e\ery' 
possible evil which a man may bring upon himself by his own 
voluntary' conduct. The term would then comprehend every' con¬ 
tingent evil which can work on the will or desires as a motive to 
action or forbearance. 

I close my disquisitions on figurative laws, and on those meta¬ 
phorical sanctions w'hich Mr, Bcntham denominates physical, with 
the following connected remark. 

Declaratory law's, laws repealing laws, and laws of imperfect 
obligation (in the sense of the Roman jurists), are merely analogous 
to law's in the proper acceptation of the term. Like laws imperative 
and proper, declaratory' law's, laws repealing laws, and laws of 
imperfect obligation {in the sense of the Roman jurists), are signs 
of pleasure or desire proceeding from law-makers. law of 
imperfect obligation (in the sense of the Roman jurists) is also 
allied to an imperative law by the following point of resemblance. 
Like a law imperative and proper, it is offered as a nonva, or 
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guide of conductj although it is not armed with a legal or political 
sanction. 

Declarator}'^ laws, and laws repealing laws, ought in strictness 
to be classed with laws metaphorical or figurative; for the analogy 
by which they are related to law's imperative and proper is 
extremely slender or remote. Laws of imperfect obligation (in the 
sense of the Roman jurists) are laws set or imposed by the 
opinions of the law-makers, and ought in strictness to be classed 
with rules of positive morality. But though laws of these three 
species are merely analogous to law'S in the proper acceptation 
of the term, they are closely connected with positive laws, and 
are appropriate subjects of jurisprudence. Consequently I treat 
them as improper laws of anomalous or eccentric sorts, and 
exclude them from the classes of law's to which in strictness they 
belong. 

- on the prevailing tendency to confound w'hat is with what 
ought to be law or morality, that is, rst, to confound positive law 
w'ith the science of legislation, and positive morality with deontology; 
and zndly, to confound positive law w'ith positive morality, and both 
W'ith legislation and deontology. - (See pp, 140 - 2 ,) 

The existence of law is one thing; its merit or demerit is another. 
VVhether it be or be noi is one enquiry'; whether it be or be not 
conformable to an assumed standard, is a difTereni enquiry. A law, 
which actually exists, is a law, though we happen to dislike it, or 
though it vary' from the text, by which we regulate our approbation 
and disapprobation. This truth, when formally announced as an 
abstract proposition, is so simple and glaring that it seems idle to 
insist upon it. But simple and glaring as it is, when enunciated in 
abstract expressions the enumeration of the instances in which it has 
been forgotten would fill a volume. 

Sir William Blackstone, for example, says in his ‘Commentaries,' 
that the law's of God arc superior in obligation to all other laws; that 
no human laws should be suffered to contradict them; that human 
law's are of no validity if contrary to them; and that all valid laws 
derive their force from that Divine original, 

Now', he may mean that all human laws ought to conform to the 
Divine laws. If this be his meaning, 1 assent to it without hesitation. 
The evils which w'e are exposed to suffer from the hands of God as 
a consequence of disobeying His commands are the greatest evils to 
which we are obnoxious; the obligations w'hich they impose are 
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consequently paramount to those imposed by any other laws, and if 
human commands conflict ^^ith the Divine law, we ought to disobey 
the command which is enforced by the less powerful sanction; this 
is implied in the term oughi: the proposition is identical, and therefore 
perfectly indisputable — it is our interest to choose the smaller and 
more uncertain evil, in preference to the greater and surer. If this 
be Blackstone’s meaning, I assent to his proposition, and have only 
to object to it, that it tells us just nothing. 

Perhaps, again, he means that human lawgivers are themselves 
obliged by the Divine laws to fashion the laws which they impose 
by that ultimate standard, because if they do not, God will punish 
them. To this also 1 entirely assent: for if the index to the law of 
God be the principle of utility, that law embraces the whole of our 
voluntary actions in so far as motives applied from without are 
required to give them a direction conformable to the general 
happiness. 

But the meaning of this passage of Blackstone, if it has a meaning, 
seems rather to be this: that no human law which conflicts with the 
Divine law is obligatory^ or binding; in other words, that no human 
law which conflicts with the Divine law’ is a for a law vdthout 
an obligation is a contradiction in terms. 1 suppose this to be his 
meaning, because when we say of any transaction that it is invalid 
or void, we mean that it is not binding: as, for example, if it be a 
contract, we mean that the political law will not lend its sanction to 
enforce the contract. 

Now, to say that human laws which conflict with the Divine law 
are not binding, that is to say, are not laws, is to talk stark nonsense. 
The most pernicious laws, and therefore those which are most 
opposed to the will of God, have been and are continually enforced 
as laws by judicial tribunals. Suppose an act innocuous, or positively 
beneficial, be prohibited by the sovereign under the penalty of death; 
if I commit this act, I shall be tried and condemned, and if I object 
to the sentence, that it is contrary to the law of God, who has 
commanded that human lawgivers shall not prohibit acts which have 
no evil consequences, the Court of Justice will demonstrate the 
inconclusive ness of my reasoning by hanging me up, in pursuance 
of the law of which 1 have impugned the validity. An exception, 
demurrer, or plea, founded on the law of God w'as never heard in 
a Court of Justice, from the creation of the world down to die present 
moment. 

But this abuse of language Is not merely puerile, it is mischievous. 
When it is said that a law ought to be disobeyed, what is meant is 
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that we are urged to disobe) it by motives more cogent and compulsory 
than those by which it is itself sancdoncd. If the laws of God are 
certain^ the motives which they hold out to disobey any human 
command which is at variance with them are paramount to all others< 

But the laws of God are not always certain- All divines, at least all 
reasonable divines, admit that no scheme of duties perfectly complete 
and unambiguous was ever imparted to us by revelation. As an index 
to the Divine will, utility is obviously insuificient. WTiat appears 
pernicious to one person may appear beneheial to another. And as 
for the moral sense, innate practical principles, conscience they are 
merely convenient cloaks for ignorance or sinister interest: they mean 
either that I hate the law to which I object and cannot tell why, or 
that 1 hate the law', and that the cause of mv hatred is one which 1 
find it incommodious to avow'. If 1 say openly, 1 hate the law, ergOy 
it is not binding and ought to be disobeyed, no one w'ill listen to 
me; but by calling my hate my conscience or my moral sense, I urge 
the same argument in another and a more plausible form: I seem to 
assign a reason for my dislike, when in truth I have only given it a 
sounding and specious name. In times of ciril discord the mischief 
of this detestable abuse of language is apparent. In quiet times the 
dictates of utility' are fortunately so obvious that the anarchical doctrine 
sleeps, and men habitually admit the validity' of laws which they 
dislike. To prove by pertinent reasons that a law is pernicious is 
highly useful, because such process may lead to the abrogation of 
the pernicious law. To incite the public to resistance by determinate 
riews of utility may be useful, for resistance, grounded on clear and 
definite prospects of good, is sometimes beneficial. But to proclaim 
generally that all laws which are pernicious or contrary' to the will 
of God are void and not to be tolerated, is to preach anarchy, hostile 
and perilous as much to wise and benign rule as to stupid and galling 
ty'ranny, 

In another passage of his ‘Commentaries,' Blackstone enters into ^tunher txampie 
an argument to prove that a master cannot have a right to the 
labour of his slave. Had he contented himself with expressing his 
disapprobation, a very well-grounded one certainly, of the institution 
of slavery', no objection could have been made to his so expressing 
himself But to dispute the existence or the possibility' of the right 
is to talk absurdly. For in every age, and in almost every' nation, the 
right has been given by positive law, whilst that pernicious disposition 
of positive law has been backed by the positive morality of the free 
or master classes. 

Paley's admired definition of ciril liberty appears to me to be Palify’t diipiiitiim 
obnoxious to the very' same objection: it is a definition of ciril liberty' 'if 
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as it ought to be. ‘Civil liberty/ he sa}"s, ‘is the not being restrained 
by any law but which conduces in a greater degree to the public 
welfare;’ and this is distinguished from, jiaturai liberty, which is the 
not being restrained at all But when liberty is not exactly sjTionytrtous 
with right, it means, and can mean nothing else, but exemption from 
restraint or obligation, and is therefore altogether incompatible with 
law, the very idea of which implies restraint and obligation. But 
restraint is restraint although it be useful, and liberty is liberty though 
it may be pernicious. You may, if you please, call a useful restraint 
libertyt and refuse the name liberty' to exemption from restraint when 
restraint is for the public advantage. But by this abuse of language 
you throw not a ray of light upon the nature of political liberty'', you 
only add to the ambiguity' and indistinctness in which it is already 
involved. I shall have to define and analyze the notion of liberty' 
hereafter, on account of its intimate connexion with right, obligation, 
and sanction, 

Grotius, Puflendorf, and the other WTiters on the so-called law of 
nations, have fallen into a similar confusion of ideas: they have 
confounded positive international morality, or the rules w'hich actually 
obtain among cHilized nations in their mutual intercourse, with their 
own vague conceptions of international morality' as it ought to be., with 
that indeterminate something which they conceived it would be, if it 
conformed to that indeterminate something which they call the law 
of nature. Professor Von Manens, of Gottingen, who died only a 
few years ago, is actually the first of the writers on the law of nations 
who has seized this distinction w'ith a firm grasp, the first who has 
distinguished the rules which ought to be received in the intercourse 
of nations, or which would be received if they conformed to an 
assumed standard of whatever kind, from those which are so received, 
endeavoured to collect from the practice of civilized communities 
what are the rules actually recognized and acted upon by them, and 
gave to these rules the name of positive international law, 

I have given several instances in which law' and morality' as they 
ought to be are confounded with the law and morality which actually 
exist. I shall next mention some examples in which positive law is 
confounded with positive morality', and both with the science of 
legislation and deontology. 

Those who know the w'ritings of the Roman lawyers only by 
hearsay are accustomed to admire their philosopliy . Now this, in my 
estimation, is the only part of their wTitings which deserves contempt. 
Their extraordinary merit is evinced not in general speculation, but 
as expositors of the Roman law^ They have seized its general principles 
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wth great dearness and penetration, have applied these principles 
with admirable logic to the explanation of details^ and have thus 
reduced this positive system of law' to a compact and coherent whole. 
But the philosophy which they borrowed from the Greeks, or w'hich, 
after the examples of the Greeks, they themselves fashioned, is 
naught Their attempts to define jurisprudence and to determine the 
province of the jurisconsult are absolutely pitiable, and it is hardly 
conceivable how men of such admirable discernment should have 
displayed such contemptible imbecility. 

At the commencement of the digest is a passage attempting to 
define jurisprudence. 1 shall first present you with this passage in a 
free translation, and afterwards in the original. ‘Jurisprudence,’ says 
this definition, ‘is the knowledge of things divine and human; the 
scierice which teaches men to discern the just from the unjust.’ 
‘Jurisprudentia est divinamm atque humanarum rerum notitia, justi 
atque injusti scientia,’ In the excerpt from Ulpian, which is placed 
at the beginning of the Digest, it is attempted to define the office 
or province of the jurisconsult. ‘Law,* says the passage, ‘derives its 
name from justice, justitia, and is the science or skill in the good 
and the equitable. Law being the creature of justice, w'e the juriscon¬ 
sults may be considered as her priests, for justice is the goddess 
whom we worship, and to w'hose service we are devoted. Justice and 
equity are our vocation; we teach men to know the difference between 
the just and the unjust, the lawful and the unlawful; we strive to 
reclaim them from vice, not only by the terrors of punishment, but 
also by the blandishment of rewards; herein, unless we flatter our¬ 
selves, aspiring to sound and real philosophy, and not like some 
whom we could mention, contenting ourselves with vain and empty' 
pretension.* ‘Juri operam daturum prius nosse oportet, unde nomen 
juris descendat, Lst autem a justitia appellatum; nam, ut eleganter 
Celsus definil, jus est ars boni et aequi. Cujus merito quis nos 
sacerdotes appellet; justitiam namque colimus, et boni et aequi notitiam 
profitemur, a;quum ab iniquo separantes, licitum ab illiciio discem- 
entes, bonos non solum metu poenarum verum etiam preemiorum 
quoque exhortatione efficerc cupientes, veram, nisi fallor, philoso- 
phiam, non simulatam affectantes.* 

Were I to present you with all the criticisms which these two 
passages suggest, 1 should detain you a full hour. 1 shall content 
myself with one observation on the scope and purpose of them both. 
That is, that they affect to define jurisprudence, or what comes 
exactly to the same thing, the office or province of the jurisconsult. 
Now jurisprudence, if It is anything, is the science of law', or at most 
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the science of law combined with the art of applying it; but what is 
here giren as a definilion of it, embraces not only law, but positive 
morality, and even the test to which both these are to be referred. 
It therefore comprises the science of legislation and deontology. 
Further, it afftnns that law is the creature of justice, which is as 
much as to say that it is the child of its owm offspring. For when 
by just we mean anything but to express our tjwn approbation we 
mean something which acwrds mfh some gitm law. True, we speak 
of law and justice, or of law and equity', as opposed to each other, 
but when wt do so, we mean to express mere dislike of the law , or 
to intimate that it conflicts with another law', the law' of God, which 
is its standard. According to this, every' pernicious law is unjust. But, 
in truth) law is itself the standard of justice. What deviates from any 
law' is unjust with reference to that law', though it may be just with 
reference to another law' of superior authority', The terms just and 
unjust imply a standard, and conformity to that standard and a 
deviation from it; else they signify mere dislike, which it would be 
far better to signify by a grunt or a groan than by a mischievous and 
detestable abuse of articulate language. Bui justice is commonly 
erected into an entity, and spoken of as a legislator, in which character 
it is supposed to prescribe the law, conformity' to which it should 
denote. The veriest dolt who is placed in a jury' box, the merest old 
woman who happens to be raised to the bench, whll talk finely of 
equity' or justice - the justice of the case, the equity of the case, the 
imperious demands of justice, the plain dictates ol equity . He forgets 
that he is there to enforce the laip of the land^ else he does not 
administer that justice or that equity with which alone he is immedi¬ 
ately concerned. 

This is well know'n to have been a strong tendency' of I .ord 
Mansfield - a strange obliquity' in so great a man. 1 will give an 
instance. By the English law', a promise to give something for the 
benefit of another is not binding without what is called a consideration, 
tliat is, a motive assigned for the promise, which motive must be of 
a particular kind. Lord Mansfield, how'ever, overruled the distinct 
provisions of the law by ruling that moral obligation was a sufficient 
consideration. Now', moral obligation is an obligation imposed by 
opinion, or an obligation imposed by God: that is, moral obligation 
is anything which we choose to call so, ft>r the precepts of positive 
morality are infinitely vary ing, and the w'ill of God, whether indicated 
by utilitv or by a moral sense, is equally matter of dispute. This 
decision of Lord Mansfield, which assumes that the judge is to 
enforce morality, enables the judge to enforce just whatever he 
pleases. 
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I must here obsen'e that 1 am not objecting to Lord Mansfield 
for assuming the office of a legislator. I by no means disapprove of 
what Mr. Bentham has chosen to call by the disrespectful, and 
therefore, as I conceive, injudicious, name of judge-made law. For 
I consider it injudicious to call by any name indicative of disrespect 
what appears to me highly beneficial and even absolutely necessary. 

I cannot understand how any person who has considered the subject 
can suppose that society could possibly have gone on if judges had 
not legislated, or that there is any danger whatever in allowing them 
that power which they have in fact exercised^ to make up for the 
negligence or the incapacity of the avowed legislator. That part of 
the law of every country which was made by judges has been far 
better made than that part which consists of statutes enacted by the 
legislature. Notwithstanding my great admiration for Mr. Bentham, 
I cannot but think that, instead of blaming judges for having legislated, 
he should blame them for the timid, narrow', and piecemeal manner 
in which they have legislated, and for legislating under cover of vague 
and indeterminate phrases, such as Lord Mansfield employed in the 
above example, and which would be censurable in any legislator,] 
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Lecture VI. 

POSITTVF. laws, the appropriate matter of jurisprudence^ are related 
in the way of resemblance, or by a close or remote analogy, to 
the following objects. — i. In the way of resemblance, they are 
related to the laws of God. 2 . In the way of resemblance, they 
are related to those rules of positive morality which are laws 
properly so called, 3 . By a close or strong analogy, they are related 
to those rules of positive morality which are merely opinions or 
sentiments held or felt by men in regard to human conduct, 
4 . By a remote or slender analogy, they are related to laws merely 
metaphorical, or laws merely figurative. 

To distinguish positive laws from the objects now' enumerated, 
is the purpose of the present attempt to determine the province 
of jurisprudence. 

In pursuance of the purpose to which 1 have now adverted, I 
stated, in my first lecture, the essentials of a laip or rule (taken 
with the largest signification which can be given to the term 
properly). 

In my second, third, and fourth lectures, I stated the marks 
or characters by which the laws of God are distinguished from 
other laws. And, stating those marks or characters, I explained 
the nature of the index to his unrevealed laws, or I explained 
and examined the hypotheses which regard the nature of that 
index. 

In my fifth lecture, I examined or discussed especially the 
following principal topics (and I touched upon other topics of 
secondary or subordinate importance), — 1 examined the dis- 
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anguishing marks of those positive moral rules which are laws 
properly so called: 1 examined the distinguishing marks of those 
positive moral rules which are styled lam or rules by an analogical 
extension of the term; and I examined the distinguishing marks 
of laws merely metaphorical^ or laws merely figurative. 

1 shall finish, in the present lecture, the purpose mentioned 
above, by explaining the marks or characters which distinguish 
positive laws, or laws strictly so called. And, in order to an 
explanation of the marks which distinguish positive laws, I shall 
analyze the expression s&verdgnty, the correlative expression subjec- 
fion, and the inseparably connected expression independent political 
society. With the ends or final causes for which governments ought 
to exist, or with their different degrees of fitness to attain or 
approach those ends, I have no concern. I examine the notions 
of sovereignty and independent political society, in order that I may 
finish the purpose to which I have adverted above: in order 
that I may distinguish completely the appropriate province of 
jurisprudence from the regions which lie upon its confines, and 
by which it is encircled. It is necessary that I should examine 
those notions, in order that 1 may finish that purpose. For the 
essential difference of a positive law (or the difference that severs 
it from a law which is not a positive law) may be stated thus. 
Every positive law, or every law simply and strictly so called, is 
set by a sovereign person, or a sovereign body of persons, to a 
member or members of the independent political society wherein 
that person or body is sovereign or supreme. Or (changing the 
expression) it is set by a monarch, or sovereign number, to a 
person or persons in a state of subjection to its author. Even 
though it sprung directly from another fountain or source, it is 
a positive law, or a law strictly so called, by the institution of 
that present sovereign in the character of political superior. Or 
(borrowing the language of Hobbes) ‘the legislator is he, not by 
whose authority^ the law was first made, but by whose authority 
it continues to be a law.’ 

Having stated the topic or subject appropriate to my present 
discourse, I proceed to distinguish sovereignty from other superi¬ 
ority or might, and to distinguish society political and independent 
from society of other descriptions. 
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The superiority which is styled sovereignty, and the independent 
political society which sovereignty implies, is distinguished from 
other superiority, and from other society, by the following mirks 
or characters. - i. The bulk of the given society are in a habit of 
obedience or submission to a determinate and common superior; let 
that common superior be a certain individual person, or a certain 
body or aggregate of individual persons, 2 , That certain individual, 
or that certain body of individuals, is not in a habit of obedience to 
a determinate human superior. Laws (improperly so called) which 
opinion sets or imposes, may permanently affect the conduct of 
that certain individual or body. To express or tacit commands of 
other determinate parties, that certain individual or body may yield 
occasional submission. But there is no determinate person, or 
determinate aggregate of persons, to whose commands, express or 
tacit, that certain individual or body renders habitual obedience. 

Or the notions of sovereignty and independent political society 
may be expressed concisely thus. - If a determinate human superior, 
not in a habit of obedience to a like superior, receive habitual 
obedience from the bulk of a given society, that determinate 
superior is sovereign in that society, and the society (including 
the superior) is a society political and independent. 

To that determinate superior, the other members of the society 
are subject-, or on that determinate superior, the other members 
of the society are dependent. The position of its other members 
towards that determinate superior, is a state of subjection.^ or a state 
of dependence. The mutual relation which subsists between that 
superior and them, may be styled the relation of sovereign and 
subject y or the relation of sovereignty and subjection. 

Hence it follows, that it is only through an ellipsis, or an 
abridged form of expression, that the society is styled independent. 
The party truly independent (independent, that is to say, of a 
determinate human superior), is not the society, but the sovereign 
portion of the society: that certain member of the society, or that 
certain body of its members, to whose commands, expressed or 
intimated, the generality or bulk of its members render habitual 
obedience. Upon that certain person, or certain body of persons, 
the other members of the society are dependent: or to that certain 
person, or certain body of persons, the other members of the 
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societ>^ are subject. By *an independent political society,’ or ‘an 
independent and sovereign nation,’ we mean a political society 
consisting of a sovereign and subjects, as opposed to a political 
society which is merely subordinate: that is to say, which is merely 
a limb or member of another political society, and which therefore 
consists entirely of persons in a state of subjecticn. 

In order that a given society' may form a society' political and s* ardtr tftai a 
independent, the two distinguishing marks which 1 have mentioned ^ 
above must unite. The ;^enera!tty of the given society must be in und 
the habit of obedience to a determinate and common superior: w^hilst 
that determinate person, or determinate body of persons must not marto which art 
be habitually obedient to a determinate person or body. It is the 
union of that positive, with this negative mark, which renders that 
certain superior sovereign or supreme, and which renders that 
given society' {including that certain superior) a society political 
and independent. 

To show that the union of those marks renders a given society' 
a society political and independent, I call your anention to the 
following positions and examples. 

I. In order that a given society may form a society' political, 
the generality' or bulk of its members must be in a habit of 
obedience to a determinate and common superior. 

In case the generality’ of its members obey a determinate 
superior, but the obedience be rare or transient and not habitual 
or permanent, the relation of sovereignty' and subjection is not 
created thereby between that certain superior and the members 
of that given society. In other words, that determinate superior 
and the members of that given society do not become thereby 
an independent political society. Whether that given society be 
political and independent or not, it is not an independent political 
society whereof that certain superior is the sovereign portion. 

For example: In 1815 the allied armies occupied France; and 


so long as the allied armies occupied France, the commands of 
the allied sovereigns were obeyed by the French government, and, 
through the French government, by the French people generally. 
But since the commands and the obedience were comparatively 
rare and transient, they w-ere not sufficient to constitute the 
relation of sovereignty and subjection betw'een the allied sovereigns 
and the members of the invaded nation. In spite of those com- 
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mands, and in spite of that obedience, the French government 
was sovereign or independent. Or in spite of those commands, 
and in spite of that obedience, the French government and its 
subjects were an independent political socict}' whereof the allied 
sovereigns were not the sovereign portion. 

Now if the French nation, before the obedience to those sover¬ 
eigns, had been an independent socieU' in a state of nature or 
anarchy, it would not have been changed by the obedience into 
a society political. And it would not have been changed by the 
obedience into a society political, because the obedience was not 
habitual. For, inasmuch as the obedience was not habitual, it 
was not changed by the obedience from a society political and 
independent, into a society^ political but subordinate. - A given 
society, therefore, is not a society political, unless the generality 
of its members be in a habit of obedience to a determinate and 
common superior. 

Again: A feeble state holds its independence precariously, or at 
the will of the powerful states to whose aggressions it is obnoxious. 
And since it is obnoxious to their aggressions, it and the bulk of 
its subjects render obedience to commands which they occasionally 
express or intimate. Such, for instance, is the position of the Saxon 
government and its subjects in respect of the conspiring sovereigns 
who form the Holy Alliance. But since the commands and the 
obedience are comparatively few and rare, they arc not sufficient 
to constitute the relation of sovereignty and subfection between the 
powerful states and the feeble state with its subjects. In spite of 
those commands, and in spite of that obedience, the feeble state is 
sovereign or independent. Or in spite of those commands, and in 
spite of that obedience, the feeble state and its subjects arc an 
independent political society whereof the powerful states are not 
the sovereign portion. Although the powerful states are perma¬ 
nently superiory and although the feeble state is permanently 
inferior, there is neither a habit of command on the part of tlie 
former, nor a habit of obedience on the part of the latter. Although 
the latter is unable to defend and maintain its independence, the 
latter is independent of the former in fact or practice. 

From the example now adduced, as from the example adduced 
before, we may draw the following inference: that a given society 
is not a society political, unless the general!ty^ of its members be 
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in a habit of obedience to a determinate and common superior. - 
By the obedience to the powerful states, the feeble state and its 
subjects are not changed from an independent, into a subordinate 
political socieri^ And they are not changed by the obedience into a 
subordinate political society, because the obedience is not habituaL 
Consequently, if they were a natural society (setting that obedience 
aside), they would not be changed by that obedience into a society 
political. 

2, In order that a given society may form a society political, 
habitual obedience must be rendered, by the generality or bulk of 
its members, to a determinate and common superior. In other 
words, habitual obedience must be rendered, by the generality or 
hulk of its members, to one and the same determinate person, or 
determinate body of persons. 

Unless habitual obedience be rendered by the bulk of its mem¬ 
bers, and be rendered by the bulk of its members to one and the 
same superior, the given society is either in a state of nature, or 
is split into two or more independent political societies. 

For example: In case a given society be tom by intestine war, 
and in case the conflicting parties be nearly balanced, the given 
society^ is tn one of the two positions which I have now supposed. - 
As there is no common superior to which the bulk of its members 
render habitual obedience, it is not a political society single or 
undivided. - If the bulk of each of the parties be in a habit of 
obedience to its head, the given society is broken into two or 
more societies, which, perhaps, may be styled independent political 
societies. - If the bulk of each of the parties be not in that habit 
of obedience, the given society' is simply or absolutely in a state 
of nature or anarchy. It is either resolved or broken into its 
individual elements, or into numerous societies of an extremely 
limited size: of a size so extremely limited, that they could hardly 
be styled societies independent and political. For, as I shall show 
hereafter, a given independent society would hardly be styled 
polilical in case it fell short of a number which cannot be fixed 
with precision, but which may be called considerable, or not 
extremely minute, 

3. In order that a given society may form a society political, 
the generality or bulk of its members must habitually obey a 
superior determinate as well as common. 




The Province of Jurisprudence Determined 


4 

ijsdependent but 
ntitunf 


On this position I shall not insist here, for 1 have shown 
sufficiently in my fifth lecture, that no indeterminate party can 
command expressly or tacitly, or can receive obedience or sub¬ 
mission: that no indeterminate body is capable of corporate con¬ 
duct, or is capable, as a body, of positive or negative deportment, 

4. It appears from what has preceded, that, in order that a 
given society may form a sociew political, the bulk of its members 
must be in a habit of obedience to a certain and common superior. 
But, in order that the given socict>' may form a society’ political 
and independent, that certain superior must not be habitually 
obedient to a determinate human superior. 

The given society may form a societ> political and independent, 
although that certain superior be habitually affected by laws which 
opinion sets or imposes. The given society' may form a society' 
political and independent, although that certain superior render 
occasional submission to commands of determinate parties. But 
the socieU' is not independent, although it may he political, in 
case that certain superior habitually obey the commands of a 
certain person or body. 

Let us suppose, for example, that a \iceroy obeys habitually 
the author of his delegated pow'ers. And, to render the example 
complete, let us suppose that the viceroy receives habitual obedi¬ 
ence from the generality or bulk of the persons w'ho inhabit his 
province. - Now though he commands habitually within the limits 
of his p^o^^nce, and receives habitual obedience from the gcncr- 
alit>' or bulk of its inhabitants, the viceroy is not sovereign within 
the limits of his province, nor are he and its inhabitants an 
independent political society. The viceroy, and (through the 
viceroy) the generalitv' or bulk of its inhabitants, are habitually 
obedient or submissive to the sovereign of a larger society. He 
and the inhabitants of his province are therefore in a state of 
subjection to the sovereign of that larger society'. He and the 
inhabitants of his province are a society political but subordinate, 
or form 1 political society' which is merely a limb of another. 

A natural society', a society' in a state of nature, or a society 
independent hut natural, is composed of persons who are connec¬ 
ted by mutual intercourse, but arc not members, sovereign or 
subject, of any society political. None of the persons who compose 
it lives in the positive state which is styled a state of subjection: 
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or all the persons who compose it live in the negative state which 
is staled a state of independence. 

Considered as entire communities, and considered in respect Soi^tty ¥y 
of one another, independent political societies live, it is commonly 
said, in a state of nature. And considered as entire cominunities, poiinfai tedttia. 
and as connected by mutual intercourse, independent political 
societies form, it is commonly said, a natural society. These 
expressions, however, are not perfectly apposite. Since all the 
members of each of the related societies are members of a society 
political, none of the related societies is strictly in a state of nature: 
nor can the larger society formed by their mutual intercourse be 
styled strictly a natural society. Speaking strictly, the several mem¬ 
bers of the several related societies are placed in the following 
positions. The sovereign and subject members of each of the 
related societies form a society political: but the sovereign portion 
of each of the related societies lives in the negative condition 
which is styled a state of independence. 

Society formed by the intercourse of independent political 
societies, is the province of international law, or of the law 
obtaining between nations. For (adopting a current expression) 
international law, or the law obtaining between nations, is convers¬ 
ant about the conduct of independent political societies considered 
as entire communities: circa negotia et cattsas gentium integrarum. 

Speaking with greater precision, international law, or the Jaw 
obtaining between nations, regards the conduct of sovereigns 
considered as related to one another. 

And hence it inevitably follows, that the law obtaining between 
nations is not positive law: for every positive law is set by a given 
sovereign to a person or persons in a state of subjection to its 
author. As I have already intimated, the law obtaining between 
nations is law (improperly so called) set by general opinion. The 
duties which it imposes are enforced by moral sanctions: by fear 
on the part of nations, or by fear on the part of sovereigns, of 
provoking general hostility, and incurring its probable evils, in 
case they shall violate maxims generally received and respected. 

A society' political but subordinate is merely a limb or member a locitiy pduissi 
of a society political and independent. All the persons who com¬ 
pose it, including the person or body which is its immediate chief, 
live in a state of subjection to one and the same sovereign. 
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Besides sercieties political and independent, societies indepen¬ 
dent but natural, society formed by the intercourse of independent 
political societies^ and societies political but subordinate, there 
are societies which will not quadrate with any of those descriptions. 
Though, like a society political but subordinate, it forms a limb 
or member of a society political and independent, a society of 
the class in question is not a political society. Although it consists 
of members living in a state of subjection, it consists of subjects 
considered as private persons. — A society consisting of parents 
and children, living in a state of subjection, and considered in 
those characters, may serve as an example. 

To distinguish societies political but subordinate from societies 
not political but consisting of subject members, is to distinguish 
the rights and duties of subordinate political superiors from the 
rights and duties of subjects considered as private persons. And 
before I can draw that distinction, I must analyze many expressions 
of large and intricate meaning which belong to the detail of 
jurisprudence. But an explanation of that distinction is not 
required by my present purpose. To the accomplishment of my 
present purpose, it is merely incumbent upon me to determine 
the notion of sovereignty, with the inseparably connected notion 
of independent political society. For every positive law, or every 
law simply and strictly so called, is set direedy or circuitously by 
a monarch or sovereign number to a person or persons in a state 
of subjection to its author. 

The definition of the abstract term independent political society 
(including the definition of the correlative term sovereignty) cannot 
be rendered in expressions of perfectly precise import, and is 
therefore a fallible test of specific or particular cases. The least 
imperfect definition which the abstract term will take, would 
hardly enable us to fix the class of every possible society. It would 
hardly enable us to determine of every independent society', whether 
it were political or natural. It would hardly enable us to determine 
of every political society, whether it were independent or subordinate. 

In order that a given society may form a society political and 
independent, the positive and negative marks which I have men¬ 
tioned above must unite. The generality or bulk of its members 
must be in a habit of obedience to a certain and common superior: 
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whilst that certain person, or certain body of persons, must not 
be habitually obedient to a certain person or body. 

But, in order that the hulk of its members may render obedience 
to a common superior, kow many of its members, or wkat proportion 
of its members, must render obedience to one and the same 
superior? And, assuming that the bulk of its members render 
obedience to a common superior, how often must they render it, 
and how long must they render it, in order that that obedience 
may be habituaR - Now since these questions cannot be answered 
precisely, the positive mark of sovereignty and independent politi¬ 
cal society is a fallible test of specific or particular cases. It would 
not enable us to determine of every independent society, whether 
it were political or natural. 

In the cases of independent society which lie, as it were, at 
the extremes, we should apply that positive test without a moment’s 
difficulty, and should fix the class of the society without a 
moment’s hesitation. - In some of those cases, so large a pro¬ 
portion of the members obey the same superior, and the obedience 
of that proportion is so frequent and continued, that, without a 
moment’s difficulty and without a moment’s hesitation, we should 
pronounce the society political: that, without a moment’s difficulty 
and without a moment’s hesitation, we should say the generality 
of its members were in a habit of obedience or submission to a 
certain and common superior. Such, for example, is the ordinary 
state of England, and of every' independent society somewhat 
advanced in civilization. - In other of those cases, obedience to 
the same superior is rendered by so few of the members, or 
general obedience to the same is so unfrequent and broken, that, 
without a moment’s difficulty and without a moment’s hesitation, 
we should pronounce die society natural, that, without a moment’s 
difficulty' and without a moment’s hesitation, we should say the 
generality of its members were not in a habit of obedience to a 
certain and common superior. Such, for example, is the state of 
the independent and savage societies which subsist by hunting or 
fishing in the woods or on the coasts of New Holland. 

But in the cases of independent society which lie between the 
extremes, we should hardly find it possible to fix with absolute 
certainty the class of the given community. We should hardly 
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find it possible to determine with absolute certainty, whether the 
generality' of its members did or did not obey one and the same 
superior. Or we should hardly find it possible to determine with 
absolute certainty, whether the general obedience to one and the 
same superior was or was not habitual. For example: During the 
height of the conflict betw'een Charles the First and the Parlia¬ 
ment, the English nation was broken into two distinct societies: 
each of which societies may perhaps be styled political, and may 
certainly be styled independent. After the conflict had subsided, 
those distinct societies w'ere in their turn dissolved; and the nation 
was reunited, under the common government of the Parliament, 
into one independent and political community. But at what junc¬ 
ture precisely, after the conflict had subsided, was a common 
government completely re-established? Or at what juncture pre¬ 
cisely, after the conflict had subsided, were those distinct societies 
completely dissolved, and the nation completely reunited into one 
political community? When had so many of the nation rendered 
obedience to the Parliament, and when had the general obedience 
become so frequent and lasting, that the bulk of the nation were 
habitually obedient to the body which affected sovereignty'? And 
after the conflict had subsided, and until that juncture had arrived, 
what was the class of the society which w'as formed by the English 
people? ^ These are questions w'ltich it were impossible to answer 
with cenainty, although the facts of the case were precisely known. 

The positive mark of sovereignty' and independent political 
society is therefore a fallible test. It would not enable us to 
determine of every independent society, whether it were political or 
natural. 

The negative mark of sovereignty and independent political 
society is also an uncertain measure. It would not enable us to 
determine of every political society, whether it were independent or 
subordinate. - Given a determinate and common superior, and 
also that the bulk of the society^ habitually obey that superior, is 
that common superior free from a habit of obedience to a determi¬ 
nate person or body? Is that common superior sovereign and 
independent, or is that common superior a superior in a state of 
subjection? 

In numerous cases of political society, it were impossible to 
answer this question with absolute certainty. For example: 
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Although the Holy Alliance dictates to the Saxon government, 
the commands which it gives, and the submission which it receives, 
are comparatively few and rare* Consequently, the Saxon govern¬ 
ment is sovereign or supreme, and the Saxon government and 
its subjects are an independent political society, notwithstanding 
its submission to the Holy Alliance, But, in case the commands 
and submission were somewhat more numerous and frequent, we 
might find it impossible to determine certainly the class of die 
Saxon community'. We might find it impossible to determine 
certainly where the sovereignty resided: whether the Saxon govern¬ 
ment were a government supreme and independent; or were in 
a habit of obedience, and therefore in a state of subjection, to 
the allied or conspiring monarchs. 

The definition or general notion of independent political society, 
is therefore vague or uncertain. Applying it to specific or particular 
cases, we should often encounter the difficulties which 1 have 
laboured to explain. 

The difficulties which 1 have laboured to explain, often embar¬ 
rass the application of those positive moral rules which arc styled 
international law* 

For example: WTen did the revolted colony, which is now the 
Mexican nation, ascend from the condition of an insurgent prov¬ 
ince to that of an independent community? When did the body 
of colonists, who affected sovereignty in Mexico, change the 
character of rebel leaders for that of a supreme government? Or 
(adopting the current language about governments de jure and de 
facta) when did the body of colonists, who affected sovereignty' in 
Mexico, become sovereign in facii - And (applying international 
law to the specific or particular case) when did international law' 
aulJiorke neutral nations to admit the independence of Mexico 
with the sovereignty' of the Mexican government; 

Now the questions suggested above are equivalent to this: - 
When had the inhabitants of Mexico obeyed that body so generally, 
and w'hen had that general obedience become so frequent and 
lasting, that the bulk of the inhabitants of Mexico were kahituaily 
disobedient to Spain, and probably would not resume their dis¬ 
carded habit of submission? 

Or the questions suggested above are equivalent to this: - 
\Mien had the inhabitants of Mexico obeyed that body so generally. 
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and when had that general obedience become so frequent and 
lasting, that the inhabitants of Mexico were independent of Spain 
in practice, and were litely to remain permanently in that state 
of practical independence? 

At that juncture exactly (let it have arrived when it may), neutral 
nations were authorized, by the morality which obtains between 
nations, to admit the independence of Mexico with the sovereignty 
of the Mexican government- But, by reason of the perplexing 
difficulties which 1 have laboured to explain, it was impossible 
for neutral nations to hit that juncture with precision, and to hold 
the balance of justice between Spain and her revolted colony with 
a perfectly even hand. 

[This difficulty presents itself under numerous forms in inter¬ 
national law; indeed almost the only difficult and embarrassing 
questions in that science arise out of it. And as I shall often have 
occasion to show, law strictly so called is not free from like 
difficulties. What can be more indefinite, for instance, than the 
expressions reasonable time, reasonable notice, reasonable diligence? 
than the line of demarcation which distinguishes libel and fair 
criticism; than that which constitutes a violation of copyright; than 
that degree of mental aberration which constitutes idiocy or 
lunacy? In all these cases, the difficulty is of the same nature 
with that which adheres to the phrases sovereignty and indepen¬ 
dent society; it arises from the vagueness or indefiniteness of the 
terms in which the definition or rule is ineritably conceived. And 
this, I suppose, is what people were driving at when they have 
agitated the very absurd enquiry whether questions of this kind 
are questions of law or of fact The truth is that they are questions 
neither of law nor of fact. The fact may be perfectly ascertained, 
and so may the law, as far as it is capable of being ascertained. 
The rule is known, and so is the given species, as the Roman 
jurists term it; the difficulty' is in bringing the species under the 
rule; in determining not what the law is, or what the fact is, but 
whether the given law is applicable to the given fact.] 

I have tacitly supposed, during the preceding analysis, that 
every independent society forming a society political possesses the 
essential property which 1 will now describe. 
in arJer tkai on In order that an independent society may form a society political, 
tiuttpmdtTii sanely ^ shoFt of a numbcT which cannot be fixed with 

tnay jorm a 


176 



Lecture VI. 


precision, but which may be called considerable, or not extremely sodfty political, it 
minute. A given independent society, whose number may be called 
inconsiderable, is commonly esteemed a natural and not a political ntiitibcr jpku'k 
society, although the generality of its members be habitually obedi- 
ent or submissive to a certain and common superior. whick may tif 

Let us suppose, for example, that a single family of savages 
lives in absolute estrangement from every other community. And minutf. 
let us suppose that the father, the chief of this insulated family, 
receives habitual obedience from the mother and children. - Now, 
since it is not a limb of another and larger community, the society 
formed by the parents and children is clearly an independent 
society. And, since the rest of its members habitually obey its 
chief, this independent society would form a society political, in 
case the number of its members were not extremely minute. But, 
since the number of its members is extremely minute, it would 
(1 believe) be esteemed a society in a state of nature: that is to 
say, a society consisting of persons not in a state of subjection. 

Without an application of the terms which would somewhat smack 
of the ridiculous, we could hardly style the society a society 
political and independent, the imperative father and chief a monarch 
or sovereigrtt or the obedient mother and children subjects, * ‘La 
puissance politique’ (says Montesquieu) ‘comprend necessairement 
Tunion de plusieurs families.’ 

Again: let us suppose a society w^hich may be styled indepen¬ 
dent, or which is not a limb of another and larger community . 

Let us suppose that the number of its members is not extremely 
minute. And let us suppose it in the savage condition, or in 
the extremely barbarous condition which closely approaches the 


savage. 

Inasmuch as the given society lives in the savage condition, or 
in the extremely barbarous condition which closely approaches 
the savage, the generality' or bulk of its members is not in a habit 
of obedience to one and the same superior. For the purpose of 
attacking an external enemy, or for the purpose of repelling an 
attack made by an external enemy, the generality or bulk of its 
members, who are capable of bearing arms, submits to one leader, 
or to one body of leaders. But so soon as that exigency passes, 
this transient submission ceases; and the society reverts to the 
state which may be deemed its ordinary state. The bulk of each 
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of the families which compose the given society, renders habitual 
obedience to its own peculiar chief: but those domestic societies 
are themselves independent societies, or are not united or com¬ 
pacted into one political society by general and habitual obedience 
to a certain and common superior* And, as the bulk of the given 
society is not in a habit of obedience to one and the same 
superior, there is no law (simply or strictly so sn^led) which can 
be called the law of that given society or community'. The so-called 
laws w'hich are common to the bulk of the community', are purely 
and properly customary laws: that is to say, laws which are set 
or imposed by the general opinion of the community', but which 
arc not enforced by legal or political sanctions. - The state which 
1 have briefly delineated, is the ordinary state of the savage and 
independent societies which live by hunting or bshing in the 
woods or on the coasts of New Holland. It is also the ordinary' 
state of the savage and independent societies which range in the 
forests or plains of the North .American continent. It was also 
the ordinary state of many of the German nations whose manners 
are described by Tacitus. 

Now', since the bulk of its members is not in a habit of 
obedience to one and the same superior, the given independent 
society would (I believe) be esteemed a society' in a state of 
nature: that is to say, a society' consisting of persons not in a 
state of subjection. But such it could not be esteemed, unless 
the term political were restricted to independent societies whose 
numbers are not inconsiderable. Supposing that the term political 
applied to independent societies whose numbers are extremely 
minute, each of the independent families which constitute the 
given society would form of itself a political community: ior the 
bulk of each of those families renders habitual obedience to its 
own peculiar chief. And, seeing that each of those families would 
form of itself an independent political community, the given inde¬ 
pendent society could hardly be styled with stricuiess a natural 
society. Speaking strictly, that given society would form a congeries 
of independent political communities. Or, seeing that a few of 
its members might not be members also of those independent 
families, it would form a congeries of independent political com¬ 
munities mingled with a few individuals living in a state of 
nature. ~ Unless the term political were restricted to independent 
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societies whose numbers are not inconsiderable, few of the many 
societies which are commonly esteemed natural could be styled 
natural societies with perfect precision and propriety. 

For the reasons which 1 have now produced, and for reasons 
which I pass in silence, we must, I believe, arrive at the following 
conclusion. - A given independent society, whose number may 
be called inconsiderable, is commonly esteemed a natural, and 
not a political society, although the generality of its members 
be habitually obedient or submissive to a certain and common 
superior. 

And arriving at that conclusion, we must proceed to this further 
conclusion. - In order that an independent society may form a 
society political, it must not fall short of a number which may be 
called considerable. 

The lowest possible number which will satisfy that vague con¬ 
dition cannot be fixed precisely. But, looldng at many of the 
communities which commonly are considered and treated as inde¬ 
pendent political societies, we must infer that an independent 
society may form a society political, although the number of its 
members exceed not a few thousands, or exceed not a few 
hundreds. The ancient Grison Confederacy (like the ancient Swiss 
Confederacy with which the Grison was connected) was rather 
an alliance or union of independent political societies, than one 
independent community under a common sovereign. Now the 
number of the largest of the societies which were independent 
members of the ancient Grison Confederacy hardly exceeded a 
few thousands. And the number of the smallest of those numerous 
confederated nations hardly exceeded a few hundreds. 

The definition of the terms saiereignty and independent poiitical 
society^ is, therefore, embarrassed by the difficulty following, as 
well as by the difficulties which I have stated in a foregoing 
department of my discourse. - In order that an independent 
society may form a society political, it must not fall short of a 
number'Which may be called considerable. And the lowest possible 
number which will satisfy that vague condition carmot be fixed 
precisely. 

But here 1 must briefly remark, that, though the essential 
property which I have now described is an essential or necessary 
property of independent political society, it is not an essential 
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property' of subordinate political sccicty. If the independent society^ 
of which it is a linib or member, be a political and not a natural 
socien, a subordinate society may form a society political, although 
the number of its members might be called extremely minute. 
For example: A sociew incorporated by the state for political or 
public purposes is a society' or body politic: and it continues to 
bear the character of a society or body politic, although its number 
be reduced, by deadis or other causes, to that of a small family 
or small domestic community'. 

Having tried to determine the notion of sovereignty, with the 
implied or correlative notion of independent political society, I 
will produce and briefly examine a few of the definitions of those 
notions which have been given by writers of celebrity'. 

Distinguishing political from natural society', Mr. Bentham, in 
his P'ragment on Government, thus defines the former: ‘When a 
number of persons (whom wc may style subjects) arc supposed to 
be in the habit of paying obedience to a person, or an assemblage 
of persons, of a know'n and certain description (whom we may 
call ^'emor or governors), such persons altogether {subjects and 
governors) are said to be in a state of political society.’ And in 
order to exclude from his definition such a society' as the single 
family conceived of above, he adds a second essential of political 
society, namely that the society should be capable of indefinite 
duration. - Considered as a definition of independent political 
society/ this definition is inadequate or defective. In order that a 
given society' may form a society political and independent, the 
superior habitually obeyed by the bulk or generality' of its members 
must not be habitually obedient to a certain individual or body: 
which negative character or essential of independent political 
society' Mr. Bentham has forgotten to notice. And, since the 
definition in question is an inadequate or defective definition of 
independent society/ if is also an inadequate or defective definition 
of political society hi general, Before we can define political 
society/ or can distinguish political society from society not politic 
cal, we must determine the nature of those societies w'hich are 
at once political and independent. P'or a political society which 
is not independent is a member or constituent parcel of a political 
society which is. Or (changing the expression) the powers or 
rights of subordinate political superiors are merely emanations of 
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sovereignt)'. They arc merely particles of sovereignty' commined 
by sovereigns to subjects. 

■According tc the definition of independent political society 
which is stated or supposed by Hobbes in his excellent treatises 
on government^ a society is not a society political and independent, 
unless it can maintain its independenccj against attacks from 
without, by its own intrinsic or unaided strength. But if power 
to maintain its independence by its own intrinsic strength be a 
character or essential property' of an independent political society, 
the name will scarcely apply to any existing society, or to any of 
the past societies which occur in the history of mankind. The 
weaker of such actual societies as are deemed political and inde¬ 
pendent, owe their precarious independence to positive inter¬ 
national morality', and to the murtial fears or jealousies of stronger 
communities. The most powerful of such actual societies as are 
deemed political and independent could hardly maintain its inde¬ 
pendence, by its ow'n intrinsic strength, against an evtensive con¬ 
spiracy of other independent nations, — Any political society is (I 
conceive) independent, if it be not dependent in fact or practice: 
if the party habitually obeyed by the bulk or generality' of its 
members be not in a habit of obedience to a determinate individual 
or bod>. 

In his great treatise on international law, Grotius defines sover¬ 
eignty in the following manner. "'Summa potestas civilis ilia dicitur, 
cujus, actus alterius juri non subsunt, ita ut altcrius voluntatis 
humanae arbitrio irriti possint reddi, Alterius cum dico, ipsum 
exclude, qui summa potestate utitur; cui \oluniatem mutare licet.’ 
WTaich definition is thus rendered by his translation and commen¬ 
tator Barbeyrac. '^La pumance iouveraine est celle dont les actes 
sont independans dc tout autre pouvoir superieur, en sorte qu’ils 
ne peuvent ctre annullez par aucune autre volonte humaine. Je 
dis, par aucune autre vohnfe hupiatue; car il faut excepter ici le 
souverain lui-meme, a qui il est libre de changer de volonte,’ - 
Now in order that an individual or body may be sovereign in a 
given society', two essentials must unite. The generality' of the given 
society must render habitual obedience to that certain individual or 
body: whilst that individual or body must not be habitually obedi¬ 
ent to a determinate human superior. In order to an adequate 
conception of the nature of international morality, as in order to 
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an adequate conception of the nature of positive law, the former 
as well as the latter of those tw'O essentials of sovereignty must 
be noted or taken into account. But, this notwithstanding, the 
former and positive essential of sovereign or supreme powder is 
not inserted by Grotius in that his formal definition. And the 
latter and negative essential is stated inaccurately. Sovereign power 
{according to Grotius) is perfectly or completely independent of 
other human pow-er; inasmuch that its acts cannot be annulled 
by any human will other than its own. But if perfect or complete 
independence be of the essence of sovereign power, there is not 
in fact the human power to which the epithet sovereign will apply 
with propriety. Every government, let it be never so powerful, 
renders occasional obedience to commands of other governments. 
Every^ government defers frequently to those opinions and senti¬ 
ments which are styled international law. And ever>^ government 
defers habitually to the opinions and sentiments of its own sub¬ 
jects. If it were not in a habit of obedience to the commands of 
a determinate party, a government has ail the independence w'hich 
a government can possibly enjoy. 

According to Von JVlartens of Gottingen (the writer on posinve 
international law' already referred to), ‘a sov'ereign government is 
a government which ought not to receive commands from any 
external or foreign government.’ - Of the conclusive and obvious 
objections to this definition of sovereignty the following are only 
a few. I. If the definition in question will apply to sovereign 
governments, it will also apply to subordinate. If a sovereign ought 
to be free from the commands of foreign governments, so ought 
every' government which is merely the creature of a sovereign, 
and which holds its powers or rights as a mere trustee for its 
author. 2. Whether a given government be or be not supreme, 
is rather a question of fact than a question of international law. 
A government reduced to subjection is actually a subordinate 
government, although the state of subjection wherein it is actually 
held be repugnant to the positive morality' which obtains between 
nations or sovereigns. Though, according to that morality, it ought 
to be sovereign or independent, it is subordinate or dependent 
in practice. 3. It cannot be affirmed absolutely of a sovereign or 
independent government, that it ought not to receive commands 
from foreign or external governments. The intermeddling of inde- 
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pendent governments with other independent governments is often 
repugnant to the moraliw which actually obtains berw^een nations* 

But according to that morality which actually obtains between 
nations (and to that international moralw'hich general utility 
commends), no independent government ought to be freed com¬ 
pletely from the su pc nisi on and control of its fellows. 4. In this 
definition by Von Martens (as in that which is given by Grotius) 
there is not the shadow of an allusion to the positive character 
of sovereignt>'. The definition points at the relations which are 
borne by sovereigns to sovereigns: but it omits the relations, not 
less essential, which are borne by sovereigns to their own subjects, 

I have now endeavoured to determine the general notion of ITlf cnsuiTi^ 
sovereign^', including the general notion of independent political 
societ}^ But in order that I may further elucidate the nature or ainffmeJ mUs thf 
essence of sovereignty, and of the independent political society 
which sovereignt}' implies, I will call the attention of my hearers mptme 


to a few concise remarks upon the following subjects or topics, - 
1, The various shapes which sovereignty’ may assume, or the i(n\er^tgn poavr. 
various possible forms of supreme government. 2. The real and 
imaginary' limits which bound the power of sovereigns, and by ffnjpfj nf polittiiil 
which the power of sovereigns is supposed to be bounded* 3. 

The origin of government, with the origin of political society: or 
the causes of the habitual obedience which is rendered by the 
bulk of subjects, and from which the power of sovereigns to 
compel and restrain the refractory' is entirely or mainly derived. 


An independent political society is divisible into two portions'. 'Ditfomi c/ 
namely, the portion of its members which is sovereign or supreme, 
and the portion of its members which is merely subject. The 
sovereignty can hardly reside in dll the members ol a society : for 
it can hardly happen that some of those members shall not be 
naturally incompetent to exercise sovereign powers* In most actual 
societies, the sovereign powers are engrossed by a single member 
of the whole, or are shared exclusively by a very' few of its 
members: and even in the actual societies whose governments are 
esteemed popular, the sovereign number is a slender portion of 
the entire political community. .\n independent political society 
governed by itself, or gmerned by a sovereign body consisting of 
the whole community^ is not impossible: but the existence of such 
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societies is so extremely improbable, that, with this passing notice, 

I throw' them out of my account.’^ 

Every' society political and independent is therefore divisible 
into two portions: namely, the portion of its members which is 
sovereign or supreme, and the portion of its members which is 
merely subject. In case that sovereign portion consists of a single 
member, the supreme government is properly a monarchy^ or die 
sovereign is properly a monarch. In case that sovereign portion 
consists of a number of members, the supreme government 
may be styled an aristocracy {in the generic meaning of the 
expression). - And here 1 may briefly remark, that a monarchy 
or government of one, and an aristocracy' or government of a 
number, are essentially and broadly distinguished by the following 
important difTerence, In the case of a monarchy or government 
of one, the sovereign portion of the community' is simply or purely 
sovereign. In the case of an aristocracy' or government of a 
number, that sovereign portion is sovereign as viewed from one 
aspect, but is also subject as viewed from another. In the case 
of an aristocracy or government of a number, the sovereign 
number is an aggregate of individuals, and, commonly, of smaller 
aggregates composed by those individuals. Sow', considered collec¬ 
tively, or considered in its corporate character, that sovereign 
number is sovereign and independent. But, considered severally, 
the individuals and smaller aggregates composing that sovereign 
number are subject to the supreme body of which they are 
component parts. 

In even" society, therefore, which may be styled political and 


'' If every member of an indeperLdent political sodery were adult and of sound 
mind, every member would be naturally competent to exercise sovereign pow'ers; 
and if we suppose a socitty so constituted, we may also suppose a society which 
strictly is governed by itself, or in which the supreme government is strictly a 
government of all. Hut m every actual society, many of the members are naturally 
incompetent to exercise sovereign powers: and even m an actual society' whose 
government is the most popular, the members naturally incompetent to exercise 
sovereign powers are not the only members excluded from the sovereign body. 
If we add to the members excluded by reason of natural incompetency, the 
members (women, for example), excluded wiihum that necessity, wc snail find 
that a great maiority even of such a society' is merely in a state of subjection. 
Consequently, though a government of ail is not Impossible, every actual society 
is governed by one of its members, or by a number of tts members which lies 
between one and all. 
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independent, one of the individual members engrosses the sover¬ 
eign powers, or the sovereign powers are shared by a number of 
the individual members less than the number of the indhiduals 
composing the entire community, Changing the phrase, even 
supreme government is a monarchy (properly so called), or an 
dristocroQ' (in the generic meaning of the evpression).'^ 

In ever)' monarchy, the monarch renders habitual deference to the opinions and 
sentiments held and felt by his subjects, But b almost every monarch^, he 
defers especially to the opinions and sentiments, or he consults especialh the 
interest and prejudices, of some especially influential though narrow portion of 
the community. If the monarchy be military, or if rhe main instrument of rule 
be the sword, this influential portion is the military^ class generally, or a select 
body of the soldiery. If the main Instrument of rule be not the sword, this 
influentia] portion commonly consists of nobles, or of nobles, priests, and lawyers. 
For example; In the Roman w'orld, under the sovereignty of the princes or 
emperors, this influential portion wa.s formed by the standing armies, and, more 
particularly, by the Pratorian guard: as, in the I’urkish empire, it consists, or 
consisted, of the corps of Janizaries. In P’rance, after the kings had become 
sovereign, and before the great revolution, this influential portion was formed 
by the nobflity of the sword, the secular and regular clergy, and the members 
of the parliaments or higher courts of justice. 

Hence it has been concluded, that there are no monarchies properly so called: 
that every supreme government is a government of a number: that in every 
community which seems to be gm'emed by one, the sovereignty really resides 
in the seeming monarch or autocrator, with that especially influentia] though 
narrow' portion of the community to whose opinions and sentiments he especially 
defers. This, though plausible, is an error. If he habitually obeyed the {ommands 
of a determinate portion of the community, the sovereignty would reside in the 
miscalled monarch, with that determinate body of his miscalled subjects: or the 
sovereignty would reside exclusively in that determinate body, whilst he would 
be merely a minister of ihe supreme government. For example; In case the 
corps of Janizaries, acting as an organised body, habitually addressed commands 
to the Turkish sultan, the Turkish sultan if he habirually obeyed those commands, 
would not be sovereign in the Turkish empire. The sovereignty would reside 
in the corps of Janizaries, with the miscalled sultan or monarch: or the sov'ereignty 
would reside ejiclusively m the corps of janizaries, whilst he would be merely their 
vizier or prime minister. But habitual deference to opinions of the community or 
habitual and especial deference to opinions of a portion of the community, 
consists with that independence which is one of the essentials of sovereignty. If 
it did not, none of the governments deemed supreme would be truly sovereign; 
for habitual deference to opinions of the community, or habitual and especial 
deference to opinions of a portion of the community’, is rendered by every 
aristocracy, or by every government of a number, as weD as by every' monarch. 
Nay, supreme government w'ould be impossible: for if the sovereignty resided 
in the porhon of the community to whose opinions and sentimentE the sovereign 
especially deferred, it would reside in a body uncertain (that is to say, nowhere), 
or in a certain body not in a habit of command. A confusion of laws properly 
so called with law's improper imposed by opinion, is the source of the error in 
question. Tlte habitual independence which is one of the essentials of sovereignty. 
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Governmentb which may be styled aristocracies (in the generic 
meaning of the expression) are not unfrequently distinguished 
into the three following fonns: namely, oligarchies, arisnjercis^ies (in 
the specific meaning of the name), and demoeraeies. If the pro¬ 
portion of the sovereign number to the number of the entire 
community be deemed extremely smalb the supreme government 
is styled an oligarchy. If the proportion he deemed small, but not 
extremely small, the supreme government is styled an aristocracy 
(in the specific meaning of the name). If the proportion be deemed 
large, the supreme government is styled popular, or is styled a 
democraiy. But these three forms of aristocracy (in the generic 
meaning of the expression) can hardly be distinguished with 
precision, or even with a distant approach to it- A government 
which one man shall deem an oligarchy, will appear to another 
a liberal aristocracy: whilst a government which one man shall 
deem an aristocracy, will appear to another a narrow^ oligarchy. 
A government which one man shall deem a democracy, will appear 
to another a government of a few: whilst a government which 
one man shall deem an aristocracy, will appear to another a 
government of many. The proportion, moreover, of the sovereign 
number to the number of the entire community, may stand, it is 
manifest, at any point in a long series of minute degrees. 

The distinctions between aristocracies to which 1 have now 
adverted, are founded on differences between the proportions 
which the number of the sovereign body may bear to the number 
of the community . 

Other distinctions betw^een aristocracies are founded on differ¬ 
ences between the modes wherein the sovereign number may 
share the sovereign powers. 

For though the sovereign number may be a homogeneous body, 
or a body of individual persons whose political characters are 
similar, it is commonly a mixed or heterogeneous body, or a body 
of individual persons whose political characters are different. The 
sovereign number, for example, may consist of an oligarchical or 
narrower, and a democratical or larger body: of a single individual 
person styled an emperor or king, and a body oligarchical, or a 


mertly habdtual rndtpenderice of laws imperative and proper. By laws which 
opinion imposes, every mtrnher of every society is habituahy dcfermiricd. 
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body democratical: or of a Siingle individual person bearing one 
of those names, and a body of the former description, with another 
of the last-mentioned kind. And in any of these cases, or of 
numberless similar cases, the various constituent members of the 
heterogeneous and sovereign body may share the sovereign powers 
in any of infinite modes. 

The infinite forrns of aristocracy which result from those infinite 
modes, have not been divided systematically into kinds and sorts, 
or have not been distinguished systematically by generic and 
specific names. But some of those infinite forms have been dis¬ 
tinguished broadly from the rest, and have been marked with the 
common name of limited monarchies. 

Now (as 1 have intimated above, and shall show' more fully 
hereafter), the difference between monarchies or governments of 
one, and aristocracies or governments of a number, is of all the 
dififercnces between governments the most precise or definite, 
and, in regard to the pregnant distinction between positive law 
and morality, incomparably the most important. And, since this 
capital difference between governments of one and a number is 
involved in some obscurity' through the name of limited monarchy, 
I will offer a few remarks upon the various forms of aristocracy 
to which that name is applied. 

In all or most of the governments w'hich are styled limited 
monarchies, a single individual shares the sovereign powers with 
an aggregate or aggregates of individuals: the share of that single 
individual, be it greater or less, surpassing or exceeding the share 
of am of the other individuals who are also constituent members 
of the supreme and heterogeneous body. And by that pre¬ 
eminence of share in the sovereign or supreme powers, and 
(perhaps) by precedence in rank or other honorary marks, that 
single individual is distinguished, more or less conspicuously, 
from any of the other individuals with whom he partakes in the 
sovereignty. 

But in spite of that pre-eminence, and in spite of that pre¬ 
cedence, that foremost individual member of the mixed or hetero¬ 
geneous aristocracy, is not a monarch in the proper acceptation 
of the term: nor is the mixed aristocracy of which he is the 
foremost member, a monarchy properly so called. Unlike a mon¬ 
arch in the proper acceptation of the term, that single individual 
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not a sovereign, but is one of a sovereign number. Unlike a 
monarch properly so called, that single indhidual, considered 
singly, lives in a state of subjection. Considered singly, he is 
subject to the sovereign body of which he is merely a limb* 

Limited monarchy, therefore, is not monarchy. It is one or another 
of those infinite forms of aristocracy^ which result from the infinite 
modes wherein the sovereign number may share the sovereign 
powers. And, like any other of those infinite forms, it belongs to one 
or another of those three forms of aristocracy which 1 have noticed in 
a preceding paragraph. If the number of the sovereign body (the so 
called monarch included) bear to the number of the communiiy' an 
extremely small proportion, the so called monarchy is an oligarchy. If 
the same proportion be small, but not extremely small, the so called 
limited monarchy is an aristocratic a 1 government (in rhe specific 
meaning of the name). If the same proportion be large, the so called 
limited monarchy is a democratical or popular government, or a 
government of many.’^ 

As meaning monarchical power limited by positive law', the name 
limited monarchy involves a contradiction in terms. For a monarch 
properly so called is sovereign or supreme; and, as I shall show' 
hereafter, sovereign or supreme power is incapable of legal limi¬ 
tation, w hether it reside in an indhidual, or in a number of individ¬ 
uals, It is true that the pow'er of an aristocracy', styled a limited 
monarchy, is limited by positive morality, and also by the law' of 
God. But, the pow'er of every government being limited by those 


‘The ^veriuuent of a kingdom wherein The king is limited, if hy mobt vritcri 
called monarchy. Such 3 . king, however, is not soieraign. but ii a minister of 
him nr them who trulv have the soveraigti pow'er.' 'The king whoie power is 
limited, is not the sovera.ign of the asscmbl; which hath the power to limit it. 
The soveraignw, therefore, Ls in that assembly which hath tlie power to limn 
him. And, by ennsequence, the government is not monarchy, but aristocracy or 
democracy .* - In theae esetracts from Hobbes’ Leviath&n, the me nature of the 
supreme governments w'hich are stj'led limited monarchies is well stated, It 
cannot, however, be said, witit peifeci precision, that the so called I miTed 
monarch is merely a minister of the sovereign. He commonly, it is true, has 
subordinate poUrical pow'ers, or is a minister of the sovereign body; but, unless 
he also partook in the supreme powers, or unless he were a niembcr, as well 
as a minister of the body, he would hardly be complimented with the magnificent 
name of monarch, and the sovereign government of which he was merely a 
servant would hardly be styled a monarchy, 1 shall revert to the charatter or 
position of a so Called limited monarch, w’hen I come to consider the limits of 
sovereign powier. 
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restraints, the name limited monarchy^ as pointing to those restraints, 
is not a whit more applicable to such aristocracies as are marked 
with it, than to monarchies properly so called. - And as the name 
is absurd or inappropriate, so is its application capricious. Although 
it is applied to some of the aristocracies wherein a single indnidual 
has the pre-eminence mentioned above, it is also withheld from 
others to which it is equally applicable. Its application, indeed, is 
commonly determined by a purely immaterial circumstance: by the 
nature of the title, or the nature of the name of office, which ±at 
foremost member of the mixed aristocracy happens to bear. If he 
happens to bear a title which commonly is borne by monarchs in the 
proper acceptation of the term, the supreme government whereof he 
is a member is usually styled a limited monarchy. Otherwise, the 
supreme government whereof he is a member is usually marked 
with a different name. For example: The tide of Paoi>.Eb 5 , rex, or 
king, is commonly borne by monarchs in the proper acceptation of 
the tenn: and since our own king happens to bear that title, our 
own mixed aristocracy of king, lords, and commons, is usually styled 
a limited monarchy. If his share in the sovereign powers were exactly 
w'hat it is now, but he were called protector, president, or stadt- 
holder, the mixed aristocracy of which he is a member would prob¬ 
ably be styled a republic. And for such verbal differences between 
forms of supreme government has the peace of mankind been fre¬ 
quently troubled by ignorant and headlong fanatics.'^ 




I’hc present is a convenient piace for the following remarks upon terms. 

The term ‘soverei^/ or 'the sovereign,’ applies to a so\'erei^ body as weil 
as to a sovereign individual, ‘D sovrano' and *le souverain’ are used by Italian 
and French writers with this generic and commodious meaning. I say commodious: 
for supreme government abstracted from form, is frequently a subject of dis¬ 
course, ‘Die O^ngkeit’ {the person or body aver the community) is also applied 
indifferently, by Cierman writers, to a sovereign individual or a sovereign number: 
though it not unfrequetitly signifies the aggregate of the political superiors who 
in capacities supreme and subordinate govern the given society. But though 
‘sovereign’ is a generic name for sovereign individuals and bodies, it is not 
unfrequently used as if it were appropriate to the former: as if it were sjnonjTnous 
with ‘monarch’ in the proper acceptation of the term. ‘Sovcteign,’ a* well as 
‘monarch,’ is also often misapplied to the foremost individual member of a so 
called limited monarchy. Our own king, for example, is neither ’sovereign* nor 
‘monarch:' but, this notwithstanding, he hardly is mentioned oftener by his 
appropriate tide of 'king,’ than by those inappropriate and aftected names. 

‘Republic,’ or ‘commonwealth,’ has the following amongst other meanings. - 
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To the foregoing brief analysis of the forms of supreme govern¬ 
ment, I append a short examination of the four following topics: for 
they are far more intimately connected with the subject of that 
analysis than with any of the other subjects which the scope of my 
lecture embraces, t. The exercise of sovereign powers, by a mon¬ 
arch or sovereign body, through political subordinates or delegates 
representing their sovereign author. 2 , The distinction of sovereign 
and other political powers, into such as are legislative^ and such as 
are executive or administrative. 3 , The true natures of the communi¬ 
ties or governments which are styled by writers on positive inter¬ 
national law half-s<fvereign states. 4 . The nature of a composite state., 
or a supreme federal government: w'ith the nature of a system of confeder¬ 
ated states, or a permanent confederacy of supreme governments. 


i. Without reierence to the form of the govemtnerit, it denotes the maiTi objetr 
for which 3. government should exist. It denotes the weal or good of an 
independent political society: that is lo say, the aggregate good of all the 
individual members, or the aggregate good of those nf the individual members 
whose weal is deemed! hy the speaker worthy of regard. 2. Without reference 
to the form of the government, it denotes a society political and independent. 
3. Anv aristocrat:)', or government of * number, which has not acquired the 
name of a limited monarchy, is commonly styled a republican government, or, 
more briefly, a republic, But the name ‘republican government,' or the name 
‘republic,' is applied emphatically to such of the aristocracies in question as are 
deemed democracies or governments of many, +, ‘Republic’ also denotes an 
independent political society whose supreme government is styled republican. 

The meanings of ‘state,’ or Uke state,' are numerous and disparate: of which 
numerous and disparate meanings the following aie the most remarkable - i* 
*Tke state' is usuaUy synonymous with ‘thi sovereign.’ It denotes the individual 
person, or the body of individual persons, which bears the supreme powers in 
an independent political society'. This is the meaning which 1 annex to the term, 
unless 1 employ it expressly with a different import, 2. By the Roman lawy'ers, 
the expression ''itatus reipublicat’ seems to be used in two sen-ses- As used in 
one of those senses, tt is syTionyrtious with ‘republic,’ or 'commonwealth,' in the 
first of the four meanings which 1 have enumerated above: that is to say, it 
denotes the weal or good of an independent political society, A.s used in the 
other of those senses, it denotes the individual or body which is sovereign in a 
given society, together with the subject individuals and subject bodies who hold 
political rights from that sovereign one or number. Or (changing the phrase) it 
denotes the respective conditions of the several political superiors who with 
sovereign and delegated powers govern the community tn question. Arid the 
'status reipublica:,’ as tims understood, is the appropriate subject of puMic IctiP 
in the definite meaning of the term: that is to say, the portion of a corpus juris 
which is concerned with political conditions, or with the pow'ers, rights, and 
duties of political superiors. It is hardly necessary to remark, that the expression 
‘status republics' is not coextensive or synonymous with the expression ‘status ' 
The fortner is a collective name for pcdideal or public conditions, or for the 
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In an independent political sodet\' of the smallest possible magni- Of the fi/ 
tude, inhabiting a territory of the smallest possible extent, and living 
under a monarchy or an extremely narrow oligarchy, all the supreme saveretgrt bf}dy, 
powers brought into exercise (save those committed to subjects as 
private persons) might possibly be exercised directly by the monarch dttegates 
or supreme bodv* But by every actual sovereign (whether the sover- 
eign be one individual, or a number or aggregate of individuals), 
some of those powers are exercised through political subordinates 
or delegates representing their sovereign author. This exercise of 
sovereign powers through political subordinates or delegates, is 
rendered absolutely necessary, in every actual society, by innumer¬ 
able causes. For example, if the number of the society be large, or 
if its territory be large, although its number be small, the quantity 
of work to be done in the way of political government is more than 
can be done by the sovereign without the assistance of ministers. If 
the society^ be governed by a popular body, there is some of the 
business of government which cannot be done by the sovereign 
without the inten^ention of representatives; for there is some of the 
business of government to w^hich the body is incompetent by reason 
of its owm bulk; and some of the business of government the body 
is prevented from performing by the private avocations of its mem¬ 
bers. If the society' be governed by a popular body w'hose members 
live dispersedly throughout an extensive territory, the sovereign 
body is constrained by the wide dispersion of its members to 
exercise through representatives some of its sovereign powers. 

In most or many of the societies whose supreme governments 
are monarchical, or whose supreme governments are oligarchical, 


powers, rights, and duties of political superiors. The latter is synonymous with 
the term 'condition," and denotes a private condition as w^ll as a pditicai or 
public. 3, Where a sovereign body is compounded of minor bodies, or of one 
individual person and minor bodies, those minor bodies arc not unfrequently 
styled 'states' or ‘estates,' For cKample; Before the kings of France had become 
substantially sovereign, the sovereignty' resided in the king with the three eitates 
of the realm. 4. independent political society is often styled a 'state,’ or a 
'sovereign and independent state.’ 

An independent political society is often styled a 'nation," or a 'sovereign and 
independent nation." But the term 'nation,’ or the term 'getn,’ is used more 
properh with the follow'ing meaning. It denotes an aggregate of persons, 
exceeding a single family, who are connected through blood or lineage, and, 
perhaps, through a common language. And, thu-s understood, a 'nation’ or ^enr 
is not necessarily an independent political society. 
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or whose supreme governments are aristocratical (in the specific 
meaning of the name), many of the sovereign powers are exercised 
by the sovereign directly, or the sovereign performs directly much 
of the business of government. 

Many of the sovereign powers are exercised by the sovereign 
direedy, or the sovereign performs directly much of the business of 
government, even in some of the societies whose supreme govern¬ 
ments are popular. For example: in all or most of the democracies of 
ancient Greece and Italy, the sovereign people or number, formally 
assembled, exercised dlrecdy many of its sovereign powers. And 
in some of the Swiss Cantons whose supreme governments are 
popular, the sovereign portion of the citizens, regularly convened, 
performs directly much of the business of government. 

But in many of the societies whose supreme governments arc 
popular, the sovereign or supreme body (or any numerous body 
forming a component part of it) exercises through representatives, 
whom it elects and appoints, the whole, or nearly the whole, of its 
sovereign or supreme powers. In our own country, for example, one 
component part of the sovereign or supreme body is the numerous 
body of the commms (in the strict signification of the name): that is 
to say, such of the commons (in the large acceptation of the term) 
as share the sovereignty with the king and the peers, and elect 
the members of the commons’ house. Now the commons exercise 
through representatives the whole of their sovereign powers; or 
they exercise through representatives the whole of their sovereign 
powers, except their sovereign power of electing and appointing 
representatives to represent them in the British Parliament. So that 
if the commons were sovereign without the ting and the peers, not 
a single sovereign pow'er, save that which I have now specified, 
would be exercised by the so%'ei‘eign directly. 

WTiere a sovereign body (or any smaller body forming a compo¬ 
nent part of it) exercises through representatives the whole cf its 
sovereign powers, it may delegate those its pow'ers to those its rep¬ 
resentatives, in either of two modes, i. It may delegate those its 
pow'ers to those its representatives, subject to a trust or trusts. 2 . It 
may delegate those its powers to those its representatives, absolutely 
or unconditionally: insomuch that the representative body, during 
the period for which it is elected and appointed, occupies completely 
the place of the electoral; or insomuch that the former, during the 
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period for which it is elected and appointed, is invested completely 
with the sovereign character of the latter. 

For example: the commons delegate their powers to the members 
of the commons’ house, in the second of the above-mentioned 
modes. During the period for which those members are elected, 
or during the parliament of which those members are a limb, the 
sovereignty is possessed by the king and the peers, with the mem¬ 
bers of the commons’ house, and not by the king and the peers, 
with the delegating body of the commons: though w'hen that period 
expires, or when that parliament is any how dissolved, the delegated 
share in the sovereignty' re\'erts to that delegating body, or the king 
and the peers, with the delegating body of the commons, are then 
the body wherein the sovereignty' resides. So that if the commons 
were sovereign without the king and the peers, their present rep¬ 
resentatives in parliament would be the sovereign in effect, or would 
possess the entire sovereignty' free from trust or obligation, - The 
powers of the commons are delegated so absolutely to the members 
of the commons’ house, that this representative assembly might 
concur w'ith the king and the peers in defeating the principal ends 
for which it is elected and appointed. It might concur, for instance, 
in making a statute which would lengthen its own duration from 
seven to twenty years; or which w'ould annihilate completely the 
actual constitution of the government, by ttansferring the sover¬ 
eignty to the king or the peers from the tripartite body wherein it 
resides at present. 

But though the commons delegate their powers m the second of 
the above-mentioned modes, it is clear that they might delegate 
them subject to a trust or trusts. The representative body, for 
instance, might be bound to use those powers consistently with 
specific ends pointed out by the electoral: or it might be bound, 
more generally and vaguely, not to annihilate, or alter essentially, 
the actual constitution of the supreme government. And if the com¬ 
mons were sovereign without the king and the peers, tliey might 
impose a similar trust upon any representative body to which they 
might delegate the entire sovereignty. 

Where such a trust is imposed by a sovereign or supreme body 
(or by a smaller body forming a component part of it), the trust is 
enforced by legal, or by merely moral sanctions. The representative 
body is bound by a positive law or laws: or it is merely bound by a 
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fear that it may offend the bulk of the community, in case it shall 
break the engagement which it has contracted with the electoral. 

And here I may briefly remark, that this last is the position 
which really is occupied by the members of the commons’ house. 
Adopting the language of most of the writers who have treated 
of the British Constitution, I commonly suppose that the present 
parliament, or the parliament for the time being, is possessed of 
the sovercignt)': or 1 commonly suppose that the king and the 
lords, with the members of the commons' house, form a tripartite 
body w^hich is sovereign or supreme. But., speaking accurately, 
the members of the commons’ house arc merely trustees for the 
body by which they are elected and appointed: and, consequently, 
the sovereignty' always resides in the king and the peers, with the 
electoral body of the commons. That a trust is imposed by the 
patty' delegating, and that the party' representing engages lo dis¬ 
charge the trust, seems to be imported by the correlative 
expressions delegation and represetitaiion. It were absurd to suppose 
that the delegating empowers the representative pam to del eat 
or abandon any of the purposes for which the latter is appointed: 
to suppose, for example, that the commons empower their 
representatives in parliament to relinquish their share in the 
sovereignty to the king and the lords. - The supposition that the 
powers of the commons are delegated absolutely m the members 
of the commons' house probably arose from the following causes. 

I. The trust imposed by the electoral body upon the body 
representing them in parliament, is tacit rather than express: it 
arises from the relation between the bodies as delegating and 
representative parties, rather than from oral or written instructions 
given by the former to the latter. But since it arises from that 
relation, the trust is general and vague. The representatives arc 
merely bound, generally and vaguely, to abstain from any such 
exercise of the delegated sovereign powers as w^ould tend to defeat 
the purposes for which they are elected and appointed. 2. 1 he 
trust is simply enforced by moral sanctions. In other words, that 
portion of constitutional law' which regards the duties of the 
representative towards the electoral body, is positive morality' 
merely. Nor is this extraordinary. For (as I shall show hereafter) 
all constituriona! law, in every' country w'hatever, is, as against the 
sovereign, in that predicament: and much of it, in every country, 
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is also in that predicament even as against parties who are sub|ect 
or subordinate to the sovereign, and who therefore might be held 
from infringing it by legal or political sanctions. 

If a Trust of the kind in question were enforced by legal 
sanctions, the positive law binding the representative body might 
be made by the representative body and not by the electoral, For 
example: If the duties of the commons’ house towards the com¬ 
mons who appoint it were enforced by legal sanctions, the positive 
law binding the commons’ house might be made by the parliament: 
that is to say, by the commons’ house itself in conjunction with 
the king and the peers. Or, supposing the sovereignty resided in 
the commons without the king and the peers, the positive law 
binding the commons’ house might be made by the house itself 
as representing the sovereign or state, - But, in either of these 
cases, the law might be abrogated by its immediate author without 
the direct consent of the electoral body. Nor could the electoral 
body escape from that inconvenience, so long as its direct exercise 
of its sovereign or supreme powers was limited to the election 
of representatives. In order that the eleaoral body might escape 
from that inconvenience, the positive law' binding its representa¬ 
tives must be made directly by itself or with its direct concurrence. 
For example: In order that the members of the commons* house 
might be bound legally and completely to discharge their duties 
to the commons, the law must be made direedy by the commons 
themselves in concurrence with the king and the lords: or, suppos¬ 
ing the sovereignty resided in the commons without the king and 
the peers, the law must be made directly by the commons them¬ 
selves as being exclusively the sovereign. In either of these cases, 
the law* could not be abrogated without the direct consent of the 
electoral body itself. For the king and the lords with the electoral 
body of the commons, or the electoral body of the commons as 
being exclusively the sovereign, would form an extraordinary and 
ulterior legislature: a legislature superior to that ordinary legis¬ 
lature which would be formed by the parliament or by the com¬ 
mons’ house, A law of the parliament, or a law of the commons’ 
house, which affected to abrogate a law of the extraordinary and 
ulterior legislature, would not be obeyed by the courts of justice. 
The tribunals would enforce the latter in the teeth of the former. 
They would examine the competence of the ordinary legislature 
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to make the abrogating law, as they now examine the competence 
of any subordinate corporation to establish a by-law or other 
statute or ordinance. In the state of New York, the ordinary 
legislature of the state is controlled by an extraordinary' legislature, 
in the manner which 1 have now described. The body of citizens 
appointing the ordinary' legislature, forms an extraordinary and 
ulterior legislature by which the constitution of the state w^as 
directly established: and any law of the ordinary legislature, which 
conflicted with a constitutional law directly proceeding from the 
extraordinary, would be treated by the courts of justice as a legally 
invalid act. - That such an extraordinary and ulterior legislature 
is a good or useful institution, I pretend not to affirm. I merely 
affirm that the institution is possible, and that in one political 
society the instimtion actually obtains. 

From the exercise of sovereign powers by the sovereign direcdy, 
and also by the sovereign through political subordinates or 
delegates, I pass to the distinction of sovereign, and other political 
powers, into such as are legislatrue^ and such as are executive or 
administrative. 

It seems to be supposed by many writers, that legislative political 
powers, and executive political powers, may be distinguished pre¬ 
cisely, or, at least, with an approach to precision: and that in 
every society whose government is a government of a number, 
or, at least, in every society whose government is a limited mon¬ 
archy, the legislative sovereign powers, and the executive sovereign 
powers, belong to distinct parties. According, for example, to Sir 
William Blackstone, the legislative sovereign powers reside in the 
parliament: that is to say, in the tripartite sovereign body formed 
by the king, the members of the house of lords, and the members 
of the house of commons. But, according to the same writer, the 
executive sovereign powers reside in the king alone. 

Now the distinction of political powers into such as are legis¬ 
lative^ and such as are executive^ scarcely coincides with the distinct 
tion of those powers into such as are supreme and such as are 
subordinate-, for it is stated or assumed by the writers who make 
the former distinction, that sovereign political powers (and, indeed, 
subordinate also) are divisible into such as are legislative and 
such as are executive. If the distinction of political powers into 
legislative and executive have any determinate meaning, its mean- 
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ing must be this: The former are powers of establishing laws, 
and of issuing other commands: whilst the latter are powers of 
administering, or of carrying into operation, laws or other com¬ 
mands already established or issued. But the distinction, as thus 
understood, is far from approaching to precision. For of all the 
instruments or means by which laws and other commands are 
administered or executed, laws and other commands are incom¬ 
parably the most frequent: insomuch that most of the powers 
deemed executive or administrative are themselves legislative 
powers, or involve powers which are legislative. For example: as 
administered or executed by courts of justice, laws are mainly 
administered through judgments or decrees: that is to say, through 
commands issued in particular cases by supreme or subordinate 
tribunals. And, in order that the law so administered may be 
administered well, they must be administered agreeably to laws 
which are merely subservient to that purpose. Thus: all laws or 
rules determining the practice of courts, or all laws or rules 
determining judicial procedure, are purely subsidiary to the due 
execution of others. 

That the legislative sovereign powers, and the executive sover¬ 
eign powers, belong, in any society, to distinct parties, is a suppo¬ 
sition too palpably false to endure a moments examination. Of 
the numerous proofs of its falsity which it were easy to produce 
the following will more than suffice. - i. Of the laws or rules 
made by the British parliament, or by any supreme legislature, 
many are subsidiary, and are intended to be subsidiary, to the 
due execution of others. And as making laws or rules subservient 
to that purpose, it is not less executive than courts of justice as 
making regulations of procedure, - 2. In almost every society, 
judicial powers, commonly esteemed executive or administrative, are 
exercised directly by the supreme legislature. For example: The 
Roman emperors or princes, who were virtually sovereign in the 
Roman empire or world, not only issued the ediaal constitutions 
which were general rules or laws, but, as forming the highest or 
ultimate tribunal of appeal, they also issued the particular consti¬ 
tutions which were styled decretes or judgments. In libera republican 
or before the virtual dissolution of the free or popular government, 
the sovereign Roman people, then the supreme legislature, was 
a high court of justice for the trial of criminal causes. The powers 
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of supreme judicature inhering in the modern parliament, or the 
body formed by the king and the upper and lower houses, have 
ever (I believe) been dormant, or have never been brought into 
exercise: for, as making the particular but ex post facto statutes 
which are styled acts of attainder, it is not properly a court of 
justice. But the ancient parliament, formed by the king and the 
barons, of which the modern is the offspring, was the ultimate 
court of appeal as well as the sovereign legislature. - 3. The 
present British constitution affords not the slightest countenance 
to the supposition which I am now examining. It is absurd to say 
that the parliament has the legislative sovereign powers, but that 
the executive sovereign powers belong to the king alone. If the 
parliament (as Blackstone aflirms) be sovereign or absolute, every 
sovereign power must belong to that sovereign body, or to one 
or more of its members as forming a part or parts of it. The 
powers of the king considered as detached from the body, or the 
powers of any of its members considered in the same light, are 
not sovereign powers, but are simply or purely subordinate: or 
(changing the phrase) if the king or any of its members, considered 
as detached from the body, be invested with political powers, that 
member as so detached is merely 1 minister of the body, or those 
political powers are merely emanations of its sovereignty'. Besides, 
political powers which surely may be deemed executive are exer¬ 
cised by each of the houses; whilst political powers which surely 
may be deemed legislative are exercised by the king. In civil causes, 
the house of lords is the ultimate court of appeal; and of all the 
political powers which are deemed executive or administrative, 
judicial powers are the most imponant and remarkable. The 
executive or administrative powers which reside in the lower 
house, are not so weighty' and obrious as those which belong to 
the upper* but still it were easy to show that it exercises powers 
of the kind* For example: Exercising judicature, through select 
committees of its members, it adjudges that elections of its 
members are legally valid or void* The political powers exercised 
by the king which surely may be deemed legislative, are of vast 
extent and importance. As captain genera], for example, he makes 
articles of war: that is to say, laws which regard especially the 
discipline or government of the soldiery* As administering the 
law, through subordinate courts of justice, he is the author of 
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the rules of procedure which they have established avow^edly, or 
in the properly le^slative mode: and (what is of greater 
importance) he is the author of that measureless system of judge- 
made rules of lawy or rules of law- made in the judicial manner, 
which has been established covertly by those subordinate tribunals 
as directly exercising their judicial functions. 

Of all the larger dmsions of political powers, the division of 
those pow'ers into iupreme and subordinate is perhaps the only 
precise one. The former arc the political powers, infinite in 
number and land, which, partly brought into exercise, and partly 
lying dormant, belong to a sovereign or state: that is to say, to 
the monarch properly so called, if the government be a government 
of one: and, if the government be a government of a number, to 
the sovereign body considered collectively, or to its various mern- 
bers considered as component parts of it. The latter are those 
portions of the supreme powers which are delegated to political 
subordinates: such political subordinates being subordinate or 
subject merely, or also immediate partakers in those very' supreme 
powers of portions or shares wherein they are possessed as 
ministers and trustees. 

There w'ere formerly in Europe many of the communities or I'he true natara 
governments which arc stvled bv writers on positive international commumtiei 

^ or grn.'emniniti 

law half sorjcrrign states. In consequence of the mighty changes whieh are itykd 
wrought bv the French revolution, such communities or govern- ^ ™ 

ments have wholly or nearly disappeared: and I advert to the true intematimaS law 
natures of such communities or governments, not because thev snvereiii:n 
are intrinsically of any importance or interest, but because the 
incongruous epithet half or imperfectly sovereign obscures the 
essence of sovereignty' and independent political society. It seems 
to import that the governments marked with it are sovereign and 
subject at once. 

According to writers on positive international law, a government 
half or imperfectly sovereign occupies the following position. - 
In spite of its half or imperfect dependence, it has most of the 

'■ Division of govemmenTs according to forma intperti ( Vlonarc.'iy, Aristocrat , and 
Democracj'), or forTtut (despotic or republican). TKe latter is founded 

on a fancied distinction between executive and legislative- See Kant, Entwutf 
zim ewigen Frictktt^ pp, 25^30, Krug, Allgnneittei Handwarrerbuch der PHdosopkte, 
efi., Vo]. IV., p, 37. Politz, StOJitiipissemffUift, ^'ol. I. .If.S. rntte. 
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political and sovereign powers which belong to a government 
wholly or perfectly supreme. More especially, in all or most of 
its foreign relations, or in all or most of its relations to foreign 
or external governments, it acts and is treated as a perfectly 
sovereign government, and not as a government in a state of 
subjection to another: insomuch that it makes and breaks alliances, 
and makes war or peace, without authority from another govern¬ 
ment, or of its own discretion. But, this notwithstanding, the 
government, or a member of the government, of another political 
society, has political powers over the society deemed imperfectly 
independent. For example: In the Germanico-Roman or Romano- 
Germank empire, the particular German gm^emments depending 
on the empire immediately, or holding of the emperor by tenure 
in capite were deemed imperfectly sovereign in regard to that 
general government which consisted of the emperor and them¬ 
selves as forming the Imperial Diet. For though in their foreign 
relations they were wholly or nearly independent, they were bound 
(in reality or show) by laws of that general government: and its 
tribunals had appellate judicanire (substantially or to appearance) 
over the political and half independent communities wherein they 
were half supreme. Most, indeed, of the governments deemed 
imperfeedy supreme, are governments which in their origin had 
been substantially vassal: but which had insensibly escaped from 
most of their feudal bonds, though they still continued apparently 
in their primitive state of subjection. 

Now I think it will appear on analysis, that every government 
deemed imperfectly supreme is really in one or another of the 
three following predicaments. It is perfectly subject to that other 
government in relation to which it is deemed imperfectly supreme: 
Or it is perfectly independent of the other, and therefore is of 
itself a truly sovereign government: Or in its owti community it 
is joindy sovereign vrith the other, and is therefore a constituent 
member of a government supreme and independent. And if every^ 
government deemed imperfectly supreme be really in one or 
another of the three foregoing predicaments, there is no such 
political mongrel as a government sovereign and subject. - i. 
The political powers of the government deemed imperfectly 
supreme, may be exercised entirely and habitually at the pleasure 
and bidding of the other. On which supposition, its so called half 


200 




Lecture VI, 


sovereign!}' is merely nominal and illusive. It U perfectly subject 
to the other government, though that its perfect subjection may 
be imperfect in ostent. For example: Although, in its own name, 
and as of its own discretion, it makes war or peace, its power of 
making cither is merely nominal and illusive, if the power be 
exercised habitually at the bidding of the other government. - a, 
The political powers exercised by the other government over the 
political societ}' deemed imperfeedy independent, may be exercised 
through the permission, or through the authority, of the govern¬ 
ment deemed imperfectly supreme. On which supposition, the 
government deemed imperfectly supreme is of itself a truly sover¬ 
eign government: those powers being legal rights over its own 
subjects, which it grants expressly or tacitly to another sovereign 
government. (For, as I shall show hereafter, a sovereign govern¬ 
ment, with the permission or authority of another, may possess 
legal rights against the subjects of the latter.) For example: The 
great Frederic of Prussia, as prince-elector of Brandenburg, was 
deemed half or imperfectly sovereign in respect of his feudal 
connection with the German empire. Potentially and in practice, 
he was thoroughly independent of the Imperial government: and, 
supposing it exercised political powers over his subjects of the 
electorate, it virtually exercised them through his authority, and 
not through his obedience to its commands. Being in a habit of 
thrashing its armies, he was not in a habit of submission to his 
seeming feudal superior. - 3. The political powers of the govern¬ 
ment deemed Imperfectly supreme, may not be exercised entirely 
and habitually at the pleasure and bidding of the other: but yet 
its independence of the other may not be so complete, that the 
political powers exercised by the other over the political society 
deemed imperfectly independent, are merely exercised through 
its permission or authorit>'. For example: We may suppose that the 
elector of Bavaria was independent of the Imperial government, in 
all or most of his foreign, and in most of his domestic relations: 
but that, this his independence notw'ithstanding, he could not 
have abolished completely, without incurring considerable danger, 
the appellate judicature of the Imperial tribunals ov'er the Bavarian 
community. But on the supposition which 1 have now stared and 
exemplified, the sovereignty of the society' deemed imperfectly 
independent resides in the government deemed imperfectly 
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supreme together with the other government: and, consequently, 
the government deemed imperfectly supreme is properly a con- 
stiment member of a government supreme and independent. The 
supreme government of the society deemed imperfectly indepen¬ 
dent, is one of the inhnire forms of supreme government by a 
number, which result from the inhnite modes wherein the sover¬ 
eign number may share the sovereign powers. There is in the case, 
nothing extraordinary but this: that all the constituent members of 
the supreme government in question are nor exclusively meiribers 
of the political society which it governs; since one of them is also 
sovereign in anmher political society, or is also s! constituent 
member of another supreme government. In consequence of this 
anomaly, the interests and pretensions ol the constituent members 
more or less antagonize. But in almost every case of supreme 
government by a number, the interests and pretensions of the 
members more or less antagonize, although the supreme govern¬ 
ment be purely domestic. Wliether a supreme government be 
purely domestic, or one of its limbs be also a limb of another, 
the supreme government is perpetuated through the mutual con¬ 
cessions of its members, notwithstanding the opposition of their 
interests and pretensions, and the bloody or bloodless conflicts 
which the opposition may occasionally beget. - For the reasons 
produced and suggested in the course of the foregoing analysis, 

1 believe that no government is sovereign and subject at once: 
that no government can be styled with propriety half or imperfectly 
supreme 

The application of the epithet h^tlf seemtj to he capricicus, f or example; 

Ov'er moit of tht political communities wherein the Roman Catholic is the 
prevalent and established rd.gion, legislative and judicial powers are exercised 
by the Pope: that is to say, by an external goverament, or x member of an 
external [tovemment- But those political communities, or their domestic and 
tempoial ^governments, arc no: denominated, thiTcfare, by writers un international 
taw, half independem or half supreme, It seems to be supposed by such writers, 
that, in every political community occupying that position, those powers are 
merely exercised by the authority of the domestic government, or the domestic 
government and the Pope are jointly sovereign. (In the hrst ol which suppositions, 
the former is of itself perfectly sovereign; and on the last of which suppositions, 
the former is a constmicnt member of a governmert supreme and independent. 

According, indeed, to some of such wTiters, if (hose powers be excliistvely 
exercised in matters strictly ecclesiastical, the sovereignty of the domestic govern- 
meni is nor impaired by the exercise, though they are not merely exercised 
through its permission nr authority. And, consequently, it is not necessary to 
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Before E dismiss tlie riddle which I have now endeavoured to 
resolve, 1 must state or suggest the following difference. - In 
numberless cases, political powers arc exercised over a political 
community, by the government, or a member of the government, 
of an external political community. But the government of the 
former community^ is scarcely denominated half or imperfectly 
sovereign, unless the government of the latter, or the member of 
the government of the latter, possess those political powers as 
being the government of the latter, or as being a member of its 
government. For example: The particular German governments 
which depended on the empire immediately, are denominated 
half sovereign: for the powers exercised by the Imperial govern¬ 
ment over their respective communities, were exercised by that 
government as being that very government, or as being (at least, 
to appearance) the general government of Germany. But the 
government of the British Islands is not imperfectly sovereign in 
regard to the government of Hanover; nor Is the government of 
Hanover an imperfeedy sovereign government in regard to the 
government of the British Islands. For though the king of the 
British Islands is also king of Hanover, he is not king in either 
country^ as being king in the other. The powers which he exercises 
there, have no dependence whatever on his share in the sover¬ 
eignty' here: nor have the powers which he exercises here, any 
dependence on his sovereignty (or his share in the sovereignty) 
there. - The difference which I have now suggested, is analogous 
to the difference, in the Roman law, between real and personal 
servitudes: or to the resembling difference, in the law of England, 
between easements appurtenam and casements in gross. A real right 
of servimde, or a right of easement appurtenam^ belongs to the 
party' invested with the right, as being the owner or occupier of 
specihcally determined land. A personal right of servitude, or a 
right of easement in ^oss^ does not belong to the party' as being 

suppose that it shares the sovereignty' v^ith the Pope, or to mark it with the 
incoiigruoua epithet oi’ half or imptrfeedy supreme. Hut thoujfh those powers 
be exclusively exercised in mutters strictly ecclesiasrical, sTiU they are legislative 
and ludicial powers, And how is it possible to distinjruish precisely, matters 
which are strictly ecclesiastical, from matters which are not? The powers of 
ecclesiastical resfiment which none but the church should wield, from the powers 
of ecclesiastical regiment (or the jut ^^rca imra) which secular and profane 
governments may handle widioul sin.' 
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such owner or occupier^ but (according to the current jargon) is 
annexed ro^ or inheres in, his person. 

Before I proceed to composite states, and systems of confeder¬ 
ated states, I will try to explain a difficulty that is closely connected 
with the subjects which I have examined in the present section. - 
I have remarked already, and shall endeavour to demonstrate 
hereafter, that all the individuals or aggregates composing a sover¬ 
eign number are subject to the supreme body of which they are 
component parts. Now where a member of a body which is 
sovereign in one community, is exclusively sovereign in another, 
how does the sovereignty of that member in the latter of the two 
communities, consist with the subjection of that member to the 
body which is sovereign in the former? Supposing, for example, 
that our own king was monarch and autocrator in Hanover, how 
would his subjection to the sovereign body of king, lords, and 
commons, consist with his sovereignty in his German kingdom? 
A limb or member of a sovereign body would seem to be shorn, 
by its habitual obedience to the body, of the habitual independence 
which must needs belong to it as sovereign in a foreign com¬ 
munity, - To explain the difficulty, we must assume that the 
characters of sovereign, and member of the sovereign body, are 
practically distinct' that, as monarch (for instance) of the foreign 
community, a member of the sovereign body neither habitually 
obeys it, nor is habitually obeyed by it, For if, as monarch of the 
foreign community, he habitually obeyed the body, the body would 
be sovereign in that community, and he would be merely its 
minister: and, if, as monarch of the foreign community, he were 
habitually obeyed by the body, he, and not the body, would be 
sovereign in the other society. Insomuch that if the characters w^ere 
practically blended, or, remaining practically distinct, thoroughly 
conflicted, one of the following results would probably ensue. 
The member would become subject, or else exclusively sovereign, 
in both communities: or to preserve his sovereignty in the one, 
or his part sovereignty in the other, he would renounce his 
connection wdth the latter, or wdth the former society. 

Wherever a member of a body sovereign in one community, is 
also a member of a body sovereign in another, there is the same 
or a similar difficulty. A state of subjection to the former, and a 
state of subjection to the latter, may become incompatibie: just 
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as a state of subjection may become incompatible with the inde¬ 
pendence whicb is one of the essentials of sovereignty. 

It not unfrequently happens, that two or more independent 
political societies become subject to a common sovereign: but that 
after their union, through that common subjection, they still are 
governed distinctly, and distinguished by their ancient titles. In 
this case, there is not the difficulty suggested above. The monarch 
or sovereign body ruling the two societies, is one and the same 
sovereign: and, through their subjection to that common sovereign, 
they are one society political and independent. 

It frequently happens, that one society political and independent t)u natun of a 
arises from a federal union of several political societies: or, rather, 

^ or a suprenu.' 

that one government political and sovereign arises from a federal federal 
union of several political governments. By some of the writers on 
positive international law, such an independent political society, system of 
or the sovereign government of such a society, is styled a Cfmpodte "“'J 
state. But the sovereign government of such a society, might be pmnaiicnt 
styled more aptly, as well as more popularly, a supreme federal 

government. governments. 

It also frequently happens, that several political societies which 
are severally independent, or several political governments which 
are severally sovereign, are compacted by a permanent alliance. 

By some of the writers on positive international law, the several 
societies or governments, considered as thus compacted, are styled 
a system of confederated states. But the several governments, con¬ 
sidered as thus compacted, might be styled more apdy, as well 
as more popularly, a permanent confederacy of supreme governments. 

I advert to the nature of a composite state, and to that of a 
system of confederated states, for the following purposes. - It 
results from positions which 1 shall try to establish hereafter, that 
the power of a sovereign is incapable of legal limitation. It also 
results from positions which I have tried to establish already, that 
in every society political and independent, the sovereign is one 


individual, or one body of individuals: that unless the sovereign 
be one individual, or one body of individuals, the given independent 
society is either in a state of nature, or is split into two or more 
independent political societies. But in a political society styled a 
composite state, the sovereignty is so shared by various individuals 
or bodies, that the one sovereign body whereof they are the 
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constituent members, is not conspicuous and easily perceived* In 
a political society styled a composite state, there is not obviously 
any party truly sovereigri and independent: there is not obviously 
any partv^ armed with political powers incapable of legal limitation. 
Accordingly, I advert to the nature of a supreme federal govern¬ 
ment, to show that the society which it rules is ruled by one 
sovereign, or is ruled by a party' truly sovereign and independent. 
And adverting to the nature of a composite state, 1 also advert 
to the nature of a system of confederated states. For the fallacious 
resemblance of those widely different objects, tends to produce 
a confusion which \ thinh it expedient to obviate: and, through 
a comparison or contrast of those widely different objects, I can 
indicate the nature of the former, more concisely and clearly. 

I. In the case of a composite state^ or a supreme federal government, 
the several united governments of the several united societies, 
together with a gov'emment common to those several societies, 
are jointly sovereign in each of those several societies, and also 
in the larger society arising from the federal union. Or, since the 
political powers of the common or general government were 
relinquished and conferred upon it by those several united govern¬ 
ments, the nature of a composite state may be described more 
accurately thus, As compacted by the common government which 
they have concurred in creating, and to which they have severally 
delegated portions of their several sovereignties, the several 
governments of the several united societies are jointly sovereign 
in each and all* 

It will appear on a moment’s reflection, that the common or 
general government is not sovereign or supreme, It will also appear 
on a moment’s reflection, that none of the several governmems is 
sovereign or supreme, even in the several society' of which it is 
the immediate chief. 

If the common or general government ’were sovereign or 
supreme, the several united societies, though constituting one 
society', would not constitute a composite state: or, though they 
would be governed by a common and supreme government, their 
common and supreme government would not be federal. For in 
almost every case of independent political society, several political 
societies, governed by several governments, are comprised by the 
one society which is political and independent: insomuch that a 


206 




Lecture VI. 


government supreme and federal, and a government supreme but 
not federal, are merely distinguished by the following difference. 
Where the supreme government is not federal, each of the several 
governments, considered in that character, is purely subordinate: 
or none of the several governments, considered in that character, 
partakes of the sovereignty. But where the supreme government 
is properly federal, each of the several governments, which were 
immediate parties to the federal compact^ is, in that character, a limb 
of the sovereign body. Consequently, although they are subject 
to the sovereign body of which they are constituent members, 
those several governments, even considered as such, are nor purely 
in a state ol‘ subjection. - But since those several governments, 
even considered as such, are not purely in a state of subjection, 
the common or general government which they have concurred 
in creating is not sovereign or supreme. 

Xor is any of those several governments sovereign or supreme, 
even in the several society of which it is the immediate chief. If 
those several governments were severally sovereign, they w'ould 
not be members of a composite state: though, if they w ere severally 
sovereign, and yet were permanently compacted, they would form 
(as 1 shall show immediately) a system of confederated states. 

To illustrate the nature of a composite state, I will add the 
following remark to the foregoing general description. - Neither 
die immediate tribunals of the common or general government, 
nor the immediate tribunals of the several united governments, 
are bound, or empowered, to administer or execute ecery command 
diat it may issue. The political powers of the common or general 
government, are merely those portions of their several sovereignt¬ 
ies, which the several united governments, as parties to die federal 
compact, have relinquished and conferred upon it, Consequently, 
its competence to make law's and to issue other commands, may 
and ought to be examined by its own immediate tribunals, and 
also by the immediate tribunals of the several united governments. 
And if, in making a law' or issuing a particular command, it 
exceed the limited powers which it derives from the federal 
compact, all those various tribunals are empowered and bound 
to disobey. - .And since each of the united governments, as a 
party' to the federal compact, has relinquished a portion of its 
sovereignty, neither the immediate tribunals of the common or 
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general government, nor the immediate tribunals of the other 
united governments, nor even the immediate tribunals which itself 
immediately appoints, are bound, or empowered, to administer or 
execute every command that it may issue. Since each of the united 
governments, as a party to the federal compact, has relinquished 
a portion of its sovereignty, its competence to make laws and to 
issue other commands, may and ought to be examined by all 
those various tribunals. And if it enact a law or issue a particular 
command, as exercising the sovereign powers which it has 
relinquished by the compact, all those various tribunals are 
empowered and bound to disobey. 

If, then, the general government were of itself sovereign, or if 
the united governments were severally sovereign, the united 
societies would not constitute one composite state. The united 
societies would constitute one independent society, with a govern¬ 
ment supreme but not federal; or a knot of societies severally 
independent, with governments severally supreme. Consequently, 
the several united governments as forming one aggregate body^ or 
they and the general government as forming a smilar body, are 
jointly sovereign in each of the united societies, and also in the 
larger society arising from the union of all. 

Now since the political powers of the common or general 
government are merely delegated to it by the several united 
governments, it is not a constituent member of the sovereign body, 
but is merely its subject minister. Consequently, the sovereignty of 
each of the united societies, and also of the larger society arising 
from the union of ail, resides in the united governments forming 
one aggregate body: that is to say, as signifying their joint pleasure, 
or the joint pleasure of a majority of their number, agreeably to 
the modes or forms determined by their federal compact. 

By that aggregate body, the powers of the general government 
were conferred and determined: and by that aggregate body, its 
powers may be revoked, abridged, or enlarged. “To that aggregate 
body, the several united governments, though not merely sub¬ 
ordinate, are truly in a state of subjection. Otherwise, those united 
governments would be severally sovereign or supreme, and the 
united societies would merely constitute a system of confederated 
states. Besides, since the powers of the general government were 
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determined by that aggregate body, and since that aggregate body 
is competent to enlarge those powers, it necessarily determined 
the powers, and is competent to abridge the powers, of its own 
constituent members. For every political power conferred on the 
general government, is subtracted from the several sovereignties 
of the several united governments. - From the sovereignty of that 
aggregate body, we may deduce, as a necessary consequence, the 
fact which 1 have mentioned above; namely, that the competence 
of the general government, and of any of the united governments, 
may and ought to be examined by the immediate tribunals of the 
former, and also by the immediate tribunals of any of the latter. 
For since the general government, and also the united govern* 
ments, are subject to that aggregate body, the respective courts 
of iustice which they respectively appoint, ultimately derive their 
powers from that sovereign and ultimate legislature. Consequently, 
those courts are ministers and trustees of that sovereign and 
ultimate legislature, as well as of the subject legislatures by which 
they are immediately appointed. And, consequently, those courts 
are empowered, and are even bound to disobey, wherever those 
subject legislatures exceed the limited powers which that sovereign 
and ultimate legislature has granted or left them. 

The supreme government of the United States of America, 
agrees (I believe) with the foregoing general description of a 
supreme federal government, I believe that the common govern¬ 
ment, or the government consisting of the congress and the 
president of the united states, is merely a subject minister of the 
united states’ governments. I believe that none of the latter is 
properly sovereign or supreme, even in the state or political society 
of which it is the immediate chief. And, lastly, 1 believe that the 
sovereignty of each of the states, and also of the larger state 
arising from the federal union, resides in the states’ governments 
as forming one aggregate body: meaning by a state’s government, 
not its ordinary legislature, but the body of its citizens which 
appoints its ordinary legislature, and which, the union apart, is 
property sovereign therein. If the several immediate chiefs of the 
several united states, were respectively single individuals, or were 
respectively narrow oligarchies, the sovereignty of each of the 
states, and also of the larger state arising from the federal union. 
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would reside in those several individuals^ or would reside in those 
several oligarchies, as forming a collective whole 

a, A composite state^ and a system of confederated states^ are broadly 
distinguished by the follow-ing essential difference, In the case of 
a composite state^ the several united societies are one independent 
society, or are severally subject to one sovereign body: which, 
through its ministers the general government, and through its 
members and ministers the several united governments, is habitu¬ 
ally and generally obeyed in each of the united societies, and also 
in the larger soctetv' arising from the union of all. In the case of 
a system of confederated states, the several compacted societies arc 
not one society, and are not subject to a common sovereigu: or 
(changing the phrase) each of the several societies is an indepen¬ 
dent political society', and each of their several governments is 
properly sovereign or supreme. Though the aggregate of the 
several governments w'as the framer of the federal compact, and 
may subsequently pass resolutions concerning the entire confeder¬ 
acy, neither the terms of that compact, nor such subsequent 
resolutions, are enforced in any of the societies by the authority 
of that aggregate body. To each of the confederated governments, 
those terms and resolutions are merely articles of agreement w'hich 
it spontaneously adopts: and they owe their legal effect, in its 
own political society, to laws and other commands which it makes 
or fashions upon them, and which, of its own authority, it 
addresses to its own subjects* In short, a system of confederated 
states is not essentially different from a number of independent 
governments connected by an ordinary alliance. And where inde¬ 
pendent governments are connected by an ordinary alliance, none 

The Constiturion uf die United States, or the constitution of their general 
government, was framed by deputies from the several states in 17^17. It may (1 
think) be inferred from the fifth article, that the sovereignty of each of the 
states, and also of the larger state arising from the federal union, resides in the 
states’ goveminents as Jormin^ tme af^egatc body. It is provided by that article, 
that 'the congress, whenever two-thirds of both houses shall deem it necessary 
shall propose amendments to this constitution; or, on the application of the 
legislatures of two-thirds of the several states, shall call a convention for proposing 
amendments: which amendments, in either case, shall be valid to all intents and 
purposes, as pan of this constitution, sphen ratified by the legislatures oj three-fourths 
of ike sd'eral states, or by evTtvcntwn in three-fourths thereof See also the tenth 
section of the first article: in which section, some of the disabilities of the 
several States^ governments are determined expressly. 
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of the allied governments is subject to the allied governments 
considered as an aggregate body: though each of the allied 
governments adopts the terms of the alliance, and commonly 
enforces those terms, by laws and commands of its own, in its 
own independent community. Indeed, a system of confederated 
states, and a number of independent governments connected by 
an ordinary' alliance, cannot be distinguished precisely through 
general or abstract expressions. So long as we abide in general 
expressions, we can only affirm generally and vaguely, that the 
compact of the former is intended to be permanent, whilst the 
alliance of the latter is commonly intended to be temporary; and 
that the ends or purposes which are embraced by the compact, 
are commonly more numerous, and are commonly more compli¬ 
cated, than those which the alliance contemplates. 

I believe that the German Confederation, which has succeeded 
to the ancient Empire, is merely a system of confederated states. 

I believe that the present Diet is merely an assembly of am¬ 
bassadors from several confederated but severally independent 
governments: that the resolutions of the Diet are merely articles 
of agreement which each of the confederated governments 
spontaneously adopts: and that they owe their legal effect, in each 
of the compacted communities, to laws and commands which are 
fashioned upon them by its own immediate chief. I also believe 
that the Swiss Confederation was and is of the same nature. If, 
in the case of the German, or of the Swiss Confederation, the 
body of confederated governments enforces its own resolutions, 
those confederated governments are one composite state, rather 
than a system of confederated states. The body of confederated 
governments is properly sovereign: and to that aggregate and 
sovereign body, each of its constituent members is properly in a 
state of subjection. 

From the various shapes w'hich sovereignty may assume or 
from the various possible forms of supreme government, 1 
proceed to the limits, real and imaginary, of sovereign or supreme 
power. 

Subject to the slight correctives w'hich 1 shall state at the close 
of my discourse, the essential difference of a positive law (or the 
difference that severs it from a law' which is not a positive law) 
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may be put in the following manner. — Every positive law, or every' 
law simply and strictly so called, is set, directly or circuitously, by 
a sovereign person or body, to a member or members of the 
independent political society' wlierein that person or body is sover- 
eign or supreme. Or (changing the expression) it is set, direcdy 
or circuitously, by a monarch or sovereign number, to a person 
or persons in a state of subjection to its author. 

Now it follows from the essential difference of a positive law^ 
and from the nature of sovereignty and independent political 
society, that the power of a monarch properly so called, or the 
power of a sovereign number in its collegiate and sovereign 
capacity, is incapable of legal limitation. A monarch or sovereign 
number bound by a legal duty, were subject to a higher or 
superior sovereign: that is to say, a monarch or sovereign number 
bound by a legal duty', were sovereign and not sovereign. Supreme 
power limited by positive law, is a flat contradiction in terms. 

Nor would a political society escape from legal despotism, 
although the power of the sovereign were bounded by legal 
restraints. The power of the superior sovereign immediately 
imposing the restraints, or the power of some other sovereign 
superior to that superior, would still be absolutely free from the 
fetters of positive law. For unless the imagined restraints were 
ultimately imposed by a sovereign not in a state of subjection to 
a higher or superior sovereign, a series of sovereigns ascending 
to infinity would govern the imagined community. Which is 
impossible and absurd. 

Monarchs and sovereign bodies have attempted to oblige them¬ 
selves. or to oblige the successors to their sovereign powers. But 
in spite of the laws which sovereigns have imposed on themselves, 
or which they have imposed on the successors to their sovereign 
powers, the position that ‘sovereign pownr is incapable of legal 
limitation’ will hold universally or without exception. 

The immediate author of a law of the kind, or any of the 
sovereign successors to that immediate author, may abrogate the 
law at pleasure. And though the law be not abrogated, the sover¬ 
eign for the time being is not constrained to obsene it by a legal 
or political sanction. For if the sovereign for the time being were 
legally bound to observe it, that present sovereign would be in a 
state of subjection to a higher or superior sovereign. 
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As It regards the successors to the so-vereign or supreme powers, 
a law of the kind amounts, at the most, to a rule of positive moralitv'. 
As it regards its immediate author, it is merely a law by a metaphor. 
For if we would speak with propriety, we cannot speak of a law set by 
a man to himself: though a man may adopt a principle as a guide TO 
his owm conduct, and may obser^'c it as he would observ e it if he w ere 
bound to observe it by a sanction. 

The laws w'hich sovereigns affect to impose upon themselves, or 
the laws which sovereigns affect to impose upon their followers, are 
merely principles or ma?dms which they adopt as guides, or which 
they commend as guides to their successors in sovereign power. A 
departure by a sovereign or state from a law of the kind in question, 
is not illegal. If a law which it sets to its subjects conflict with a law 
of the kind, the former is legally valid, or legally binding. 

For example: The sovereign Roman people solemnly voted or 
resolved, that they would never pass, or even take into consider¬ 
ation, what T will venture to denominate a biil of paim and penalties. 
For though, at the period in question, the Roman people were 
barbarians, they keenly felt a truth which is often forgotten by legis- 
lators in nations boasting of refinement: namely, that punishment 
ought to be inflicted agreeably to prospective rules, and not in 
pursuance of particular and ex post facto commands. This solemn 
resolution or vote was passed with the forms of legislation, and 
was mserred in die twelve tables in the following imperative terms: 
privikgia ne irroganto. But alhough the resolution or vote was passed 
with the forms of legislation, although it was dot lied wnth the 
expressions appropriate to a law, and although it was inserted as a 
law in a code or body of statutes, it scarcely w'as a law in the proper 
acceptation of the term, and certainly was not a law simply and 
strict]) so called. By that resolution or vote, the sovereign people 
adopted, and commended to their successors m the sovereignty, an 
ethical principle or maxim, The present and future sovereigTi which 
the resolution affected to oblige, was not bound or estopped by it. 
Privileges enacted in spite of it by the sovereign Roman people, 
were not illegal, 'fhe Roman tribunals might not have treated them 
as legally invalid acts, although they conflicted with the maxim, 
wearing the guise of a law, priviiegia ne irroganto. 

Again: By the authors of the union between England and 
Scotland, an anempt was made to oblige the legislature, w^hich, in 
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consequence of that union, is sovereign in both countries. It is 
declared in the Articles and Acts, that the presenation of the 
Church of England, and of the Kirk of Scodand, is a fundamental 
condition of the union: or. in other words, that the Parliament of 
Great Britain shall not abolish those churches, or make an essential 
change in tlieir structures or constitutions. Now, so long as the bulk 
of either nation shall regard its established church with love and 
respect, the abolition of the church by the British Parliament would 
be an immoral act; for it would violate positive moralit}’ which 
obtains with the bulk of the nation, or would shock opinions and 
sentiments which the bulk of the nation holds. Assuming that the 
church establishment is commended by the revealed law, the abol¬ 
ition would be irreligious: or, assuming that the continuance of the 
establishment were commended by general utilits', the abolition, as 
generally pernicious, would also amount to a sin. But no man, talk¬ 
ing with a meaning, W'Ould call a parliamentary abolition of either 
or both of the churches an illegal act. For if the parliament for the 
time being be sovereign in England and Scotland, it cannot be 
bound legally by that condition of the union which affects to confer 
immortality' upon those ecclesiastical institutions. That condition of 
the union is not a positive law, but is counsel or advice offered by 
the authors of the union to future supreme legislatures. 

By the two examples which I have now^ adduced, I am led to 
consider the meanings of the epithet unconstitutional, as it is contra¬ 
distinguished to the epithet illegal, and as it is applied to conduct 
of a monarch, or to conduct of a sovereign number in its collegiate 
and sovereign capacity^ The epithet uneomtitutional, as thus opposed 
and applied, is sometimes used with a meaning which is more gen¬ 
eral and vague, and is sometimes used with a meaning which is 
more special and definite, I will begin with the former. 

I. in every', or almost every, independent political society', there 
are principles or maxims w'hich the sovereign habitually observ'es, 
and which the bulk of the society, or the bulk of its influential 
members, regard with feelings of approbation. Not unfrequently, 
such maxims are expressly adopted, as well as habitually obseA’ed, 
by the sovereign or state. More commonly, they are not expressly 
adopted bv the sovereign or state, but are simply imposed upon it 
by opinions prevalent in the community. WTether they are expressly 
adopted by the sovereign or state, or are simply imposed iipon it by 
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opinions prevalent in the community, it is bound or constrained to 
observe them by merely moral sanctions. Or (changing the phrase) 
in case it ventured to deviate from a maxim of the kind in question, 
it would not and could not incur a legal pain or penalty', but it 
probably would incur censure, and might chance to meet with 
resistance, from the generality or bulk of the governed. 

Now, if a law^ or other act of a monarch or sovereign number 
conflict with a maxim of the kind to which 1 have adverted above, 
the law or other act may be called unconttitiitionai (in that more 
general meaning which is sometimes given to the epithet). For 
example: The ex post faao statutes which are styled acts of attainder, 
may be called unconstitutional, though they cannot be called illegai 
For they conflict with a principle of legislation which parliament 
has habitually observed, and which is regarded with approbation by 
the bulk of the British community . 

In short, when we snde an act ol’ a sovereign an unconstitutional 
act (with that more general import which is sometimes given to 
the epithet), wc mean, 1 believe, this: That the act is inconsistent 
with some given principle or maxim: that the given supreme 
government has expressly adopted the principle, or, at least, has 
habitually observ'ed it: that the bulk of the given society, or die 
bulk of its influential members, regard the principle w'ith appro¬ 
bation: and that, since the supreme government has habitually 
observed the principle, and since the bulk of the society regard 
it with approbation, the act in question must thwart the expec¬ 
tations of the latter, and must shock their opinions and sentiments. 
Unless we mean this, we merely mean that we deem the act in 
question generally pernicious: or that, without a definite reason 
for the disapprobation which we feel, we regard the act with 
dislike. 

2 . The epithet tinconstitutioml as applied to conduct of a 
sovereign, and as used w'ith the meaning which is more special 
and definite, imports that the conduct in question conflicts with 
constitutional law^ 

And here I would briefly remark, that I mean by the expression 
constitutional law, the positive morality , or the conipound of positive 
morality and positive law, which fixes the constitution or structure 
of the given supreme government. 1 mean the positive morality’, 
or the compound positive morality' and positive law, which 
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determines the character of the person, or the respective characters 
of the persons, in whom, for the time being, the sovereignty shall 
reside: and, supposing the government in question an aristocracy 
or government of a number, which determines moreover the mode 
wherein the sovereign powers shall be shared by the constituent 
members of the sovereign number or body. 

Nowq against a monarch properly so called, or against a sover¬ 
eign body in its collegiate and sovereign capacity, constitutional 
law is positive moraliw merely, or is enforced merely by moral 
sanctions: though, as 1 shall show hereafter, it may amount to 
positive law\ or may be enforced by legal sanctions, against the 
members of the body considered severally. The sovereign for the 
time being, or the predecessors of the sovereign, may have 
expressly adopted, and ex-prcssly promised to observe it. But 
whether constitutional law has thus been expressly adopted, or 
simply consists of principles current in the political community', 
it is merely guarded, against the sovereign, by sentiments or 
feelings of the governed. Consequentiy, although an act of the 
sovereign which violates constitutional law, may be styled with 
propriety unconstiUdionaU it is not an infringement of law simply 
and strictly so called, and cannot be styled with propriety illegal. 

For example: From the ministry' of Cardinal Richelieu down 
to the great revolution, the king for the time being was virmally 
sovereign in France, But, in the same country', and during the 
same period, a traditional maxim cherished by the couns of 
justice, and rooted in the afl'ections of the bulk of the people, 
determined the succession to the throne: It determined that the 
throne, on the demise of an actual occupant, should invariably 
be taken by the person who then might happen to be heir to it 
agreeably to the canon of inheritance which was named the Salic 
law'. Xow', in case an actual king, by a royal ordinance or law', 
bad attempted to divert the throne to his only daughter and child, 
that royal ordinance or law might have been styled with perfect 
propriety' an unmmtitutional act. It would have conflicted with the 
traditional maxim wliich fixed the constitution of the monarchy, 
and which was guarded from infringeinenr by sentiments prevalent 
in the nation. But illegal it could nor have been called: for, 
inasmuch as the actual king was virtually sovereign, he was 
inevitably independent of legal obligation. Nay, if the governed 
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had resisted the unconstitutional ordinance, their resistance would 
have been illegal or a breach of positive law, though consonant 
to the positive morality which is swled constitutional law, and 
perhaps to that principle of utiliw which is the test of positive 
mleSn 

Again: An act of the British parliament vesting the sovereigntv' 
in the king, or vesting the sovereignty' in the king and the upper 
or low er house, w'ould essentially alter the structure of our present 
supreme government, and might therefore be styled with propriety 
an uncomtimtional law* In case the imagined statute were also 
generally pernkiuus, and in case it offended moreover the gener¬ 
ality or bulk of the nation, it might be sty led irreligious and immoral 
as well as unmmtitutiomi But to call it illegal were absurd: for 
if rhe parliament for the time being be sovereign in the United 
Kingdom, it is the author, directly or circuitously, of all our 
positive law, and exclusively sets us the measure of legal justice 
and injusticeA^ 


' U iii klinned by Hobbe";, in his masterly trcaTises on governmeiu, that 'no law/ 77 if i>f 

oan be unjiisTf which propoiition ha& been deemed by many, an immoral nr ilMes' 
perniiifms paradox. If wt look, at the icope of the treatises in which it occurs, 
or even at the pas.sages by v-hich it is immediately followed, we shall Hud that 
the proposition is neither pernicious nor paradoxical, but is mcTeh a truism put 
in uiipuardcd terms llis meaning is obviously this' that ^no law is ics^eilly V 

unjust ' And the decried proposition, is thus understood, is iiidispuUibly true, 

For posiiiv'e law is the measure or rest of legal justice and injustice, and, ,i„j 
consequently, if positive law might be legally unjust, positive law might he unpu.st 
as measured or tried by itself, In the passages iminctiUiely ftdlowing, he tells 
us that positive law may he generally pernicious; thar is to say, may conflict 
with the Divine law which general utility indicates, and, as measured or tried 
by that law, may be unjust. He migliT have added, that it also may he unjust 
as measured by positive morality, although it muit needs bt just as measured 
b\ itseU, and although it happen to be just as measured by the law of Cod 
For just ur unjust^ or tttjusike, is a term of relative and varyutg import 

yMienever it is jttered with a determinate meaning, tt is urcred with relation 
TO a deTemimate law which the speaker assumes as a standard of comparison. 


Ihis IS hinted by I.ockc at the end of the division of laws which T have inserted 
in my fifth lecture; and it is, indeed, so manifest, on a little sustained reflection, 
that d hardly needs the authority’ of that great and venerable name. 

Ry the epithet juri, we mean that a given object, to which we applv the 
epithet, accords wi± a given law to which we refer it as to a test, .And a.s that 
which is jui! conforms to a determinate law, justw is the conformitv of a given 
object to the same or a similar measure; for justittf is the abstract term which 
corresponds to the epithet /usi. By the epithet unjust, we mean that the given 
tibject conforms not to the given law, .And since the term itijustice is merely the 
corresponding abstract, it signifies the nonconformity of the gi\en and compared 
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But when 1 affirm that the power of a sovereign is incapable 
of legal limitation, I always mean by a ‘sovereign,’ a monarch 
properly so called, or a sovereign number in its collegiate and 
sovereign capaciw. Considered collectively, or considered in its 
corporate character, a sovereign number is sovereign and indepen¬ 
dent: but, considered severally, the individuals and smaller aggre¬ 
gates composing that sovereign number are subject to the supreme 
body of which they are component parts. Consequently, though 
the body is inevitably independent of legal or political duty, any 
of tile individuals or aggregates whereof the body is composed 
may be legally bound by laws of which the body is the author. 
For example: A member of the house of lords, or a member of 
the house of commons, may be legally bound by an act of 
parliament, which, as one of the sovereign legislature, he has 
concurred with others in making, Nay, he may be legally bound 
by statutes, or by rules made judicially, which ha\e immediately 
proceeded from subject or subordinate legislatures: for a law which 
proceeds immediately from a subject or subordinate legislature is 
set by the authority of the supreme. 

.And hence an important difference between monarchies or 
governments of one, and aristocracies or governments of a number. 

Against a monarch properly so called, or against a sovereign 
number in its collegiate and sovereign capacity, mnstitutionui Jam 


object to thit (JeTerminiite kw which is assuiued as the standard of comparison, - 
.■\nd since such is the relative nature of justice and iniustice, one and the same 
act ma> be just and unjust as tried different measures. Or (changing the 
expres^iion) an act may be just as agreeing with a s^iven taw. although the act 
itself, and the kw w'lth which it agrees, are both of them unjust as compared 
with a different rule. 1 or example: V^Tiere positive law con liters with positive 
moralin. that which ts just as tried b> the fornicr, is also unjust, as tried by 
the latter; or where law or moralin conflicts with the law of God, that which 
is just as tried bs the human rule, is also unjust as tried by the Divine. 

Though it signifies conformity or nonconformity' to an> determinate law, the 
term justice or vijuittce sometimes denotes emphatically, coniormity' or noncon- 
formitv to the uittmate measure or test: namely, the law of God. This is tlie 
meaning annexed to justice, when law and justice are opposed; when a positive 
human "^rule is styled uniust. .^nd when u is used with tins meaning, ^ustiLC is 
nearlv equivalent to gmerai utiiity. The only difference berv^een them consists 
in this: that, as agreeing immediately with the ia'st> nf Cod, a given and compared 
action is jtnf, whilst, as agreeing immediately with the principle which is the 
index to ±e law of God, that given and compared action is generally useftil. ."^nd 
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(as 1 have remarked already) is enforced, or protected from 
infringement, by merely moral sanctions. Against a monarch prop¬ 
erly so called, or against a sovereign number in its collegiate and 
sovereign capacity, constitutional law and the law' of nations are 
nearly in the same predicament. Each is positive morality' rather 
than positive law'. The former is guarded by sentiments current 
in the given community, as the latter is guarded by sentiments 
current amongst nations generally. 

But, considered severally, the members of a sovereign body, 
even as members of the body, may be legally bound by laws of 
which the body’ is the author, and which regard the constitution 
of the given supreme government, - In case it be clothed w'ith 
a legal sanction, or the means of enforcing it Judicially be provided 
by its author, a lawr set by the body to any of its own members 
is properly a positive law': It is properly a positive law', or a law' 
strictly so called, although it be imposed upon the obliged party' 
as a member of the body which sets it. If the means of enforcing 
it judicially be not provided by its author, it is rather a rule of 
positive morality' than a rule of positive law. But it wants the 
essentials of a positive law', not through the character of the party 
to whom it is set or directed, but because it is not invested with 
a legal or political sanction, or is a law' of imperfect obligation 
in the sense of the Roman jurists. - In case the law’ be invested 
with a legal or political sanction, and regard the constitution or 
structure of the given supreme government, a breach of the law, 
by the party' to whom it is set, is not only uncomtitutional but is 
also illegal. The breach of the law is uncomtitutionaU inasmuch as 
the violated law regards the constitution of the state. The breach 
of the law is also illegal^ inasmuch as the violated law' may be 
enforced by judicial procedure. 

For example: The king, as a limb of the parliament, might be 
punishable by act of parliament, in the event of his transgressing 
the limits which the constitution has set to his authority: in the 
event, for instance, of his pretending to give to a proclamation 
of his own the legal effect of a statute emanating from the 

henct It anseSn that vhtn wt st>lt; an action just nr ufitubt, wt not uncommonly 

mean that it is penerully useful or pernicious. 
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sovereign legislature. Or the members of either house might be 
punishable by act of parliament, if, as forming a limb of the 
parliament, they exceeded their constitutional powers: if, for 
instance, they pretended to give that legal effect to an ordinance 
or resolution of their own body. 

\\Tiere, then, the suprerne government is a monarchy or govern¬ 
ment of one, constitutional law, as against that government, is 
inevitably nothing more than positive moraliw. WTicrc the supreme 
government is an aristocracy or government of a number, consti¬ 
tutional law', as against the members of that government, may 
either consist of positive morality, or of a compound of positive 
moralit} and positive law. Against the sovereign body in its corpor¬ 
ate and sovereign character, it is inevitably nothing more than 
positive morality. But against the members considered severally, 
be they individuals or be they aggregates of individuals, it may 
be guarded by legal or political, as well as by moral sanctions. 

In fact or practice, the members considered severally, but con¬ 
sidered as members of the body, are commonly free, wholly or 
partially, from legal or political restraints. For example: The king, 
as a limb of the parliament, is not responsible legally, or cannot 
commit a legal injury^: and, as partaking in conduct of the assembly 
to which he immediately belongs, a member of the house of 
lords, or a member of the house of commons, is not amenable 
to positive law. But though this freedom from legal restraints may 
be highly useful or expedient, it is not necessary or inevitable. 
Considered severally, the members of a sovereign body, be they 
individuals or be they aggregates of individuals, may clearly be 
legally amenable, even as members of the body, to laws which 
the body imposes. 

And here 1 may remark, that if a member considered severally, 
but considered as a member of the body, be wholly or partially 
free from legal or political obligation, that legally irresponsible 
aggregate, or that legally irresponsible individual, is restrained or 
debarred in two w'ays from an unconstitutional exercise of its 
legally unlimited power, i. Like the sovereign body of which it 
is a member, it is obliged or restrained morally: that is to !>ay, it 
is controlled by opinions and sentiments current in the given 
community. 2 . If it affected to issue a command which it is not 
empow'ered to issue by its constitutional share in the sovereignty', 
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its uncotistitutional command would not be legally binding, and 
disobedience to that command would therefore not be illegal. Nay, 
although it would not be responsible legally for thus exceeding its 
powers, those whom it commissioned to execute its unconsti¬ 
tutional command, would probably be amenable to positive law, 
if they tried to accomplish their mandate. For example; If the 
king or either of the houses, by way of proclamation or ordinance, 
affected to establish a law equivalent to an act of parliament, the 
pretended statute would not be legally binding, and disobedience 
to the pretended statute would therefore not be illegal. And 
although the king or the house would not be responsible legally 
for this supposed violation of constitutional law^ or morality, those 
whom the king or the house might order to enforce the stamtc, 
would be liable civilly or criminally, if they attempted to execute 
the order. 

I ha\e affirmed above, that, taken or considered severally, all 
the individuals and aggregates contposing a sovereign number are 
subject to the supreme body of which they are component parts. 
By the matter contained in the last paragraph, I am led to clear 
the proposition to which I have now' adverted, from a seeming 
difficultv. 

w' 

Generally speaking, if a member of a sovereign body, taken or 
considered severally, be not amenable to positive law, it is merely 
as a member of the body that he is free from legal obligation. 
Generally speaking, he is bound, in his odier characters, by legal 
restraints. But in some of the mixed aristocracies which are styled 
limited monarchies, the so called limited monarch is exempted 
or absolved completely from legal or political duty. For example: 
According to a maxim of the English law, the king is incapable 
of committing wrong: that is to say, he is not responsible legally 
for aught that he may please to do, or for any forbearance or 
omission. 

But though he is absolved completely from legal or political 
duty, it cannot be thence inferred that the king is sovereign or 
supreme, or that he is not in a state of subjection to the sovereign 
or supreme parliament of which he is a constituent member, 

Of the numerous proofs of this negative conclusion, which it 
were easy to produce, the following will amply suffice. - i. 
Although he is free in fact from the fetters of positive law, he is 
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not incapable of legal obligation. A law of the sovereign parliament, 
made with his own assent, might render himself and his successors 
legally responsible. But a monarch properly so called, or a sover* 
eign number in its corporate and sovereign character, cannot be 
rendered, by any contrivance, amenable to positive law. - 2 . If 
he affected to transgress the limits which the constitution has set 
to his authority', disobedience on the part of the governed to his 
unconstitutional commands, would not be illegal: whilst the minis¬ 
ters or instruments of his unconstitutional commands, would be 
legally amenable, for their unconstitutional obedience, to laws of 
that sovereign body whereof he is merely a limb. But commands 
issued by sovereigns cannot be disobeyed by their subjects without 
an infringement of positive law; whilst the ministers or instruments 
of such a sovereign command, cannot be legally responsible to 
any portion of the community, excepting the author of their 
mandate. - 3 . ile habitually obeys die laws set by the sovereign 
body of which he is a constituent member. If he did not, he 
must speedily yield his office to a less refractory^ successor, or 
the British constitution must speedily expire. If he habitually broke 
the laws set by the sovereign body, the other members oi' the 
body would probably devise a remedy: though a prospective and 
definite remedy, fitted to meet the contingency, has not been 
provided by positive law, or even by constitutional morality'. Conse- 
quentiy, he is bound by a cogent sanction to respect the laws of 
the body, although tliat cogent sanction is not predetermined and 
certain. A law' which is set by the opinion of the upper and low'er 
houses (besides a law which is set b> the opinion of the community' 
at large) constrains him to obsene habitually the proper and 
positive laws which are set by the entire parliament. - But habitu¬ 
ally obeying the law's of a determinate and sovereign body, he is 
not properly sovereign: for such habitual obedience consists not 
with that independence which is one of the essentials of sover¬ 
eignty* And habitually obeyijig the law's of a certain and supreme 
body, he is really in a state of subjection to that certain and 
supreme body, though the other rnembers oJ the body, together 
with the rest of the community, are commonly atykd his subjects. 
It is mainly through the forms of procedure which obtain in the 
courts of justice, that he is commonly considered sovereign, He 
is clothed by the British constitution, or rather by the parliament 
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of which he is a limb, with subordinate political powers of adminis¬ 
tering the law, or rather of supen'ising its administration. Infringe¬ 
ments of the law are, therefore, in the style of procedure, offences 
against the king. In truth, they are not offences against the king, 
but against that sovereign body of king, lords, and commons, by 
which our positive law is directly or circuitously established. And 
to that sovereign body, and not to the king, the several members 
of the body, together mth the rest of the communit)', are truly 
subject. 

But if sovereign or supreme power be incapable of legal limi¬ 
tation, or if eveiy supreme government be legally absolute, wherein 
(it may be asked) doth political libertv' consist, and how do the 
supreme governments which are commonly deemed free, differ 
from the supreme governments which arc commonly deemed 
despotic? 

1 answer, that political or civil liberw is the liberw from legal 
obligation, which is left or granted b\ a sovereign government to 
any of its own subjects: and that, since the power of the govern¬ 
ment is incapable of legal limitation, the government is legally 
free to abridge their political libertv', at its own pleasure or 
discretion. 1 say it is legelly free to abridge their political libertv', 
at its own pleasure or discretion. For a government may be 
hindered by positive morality from abridging the political liberty 
which it leaves or grants to its subjects: and it is bound by the 
kw of God, as know n through the principle of utilih', not to load 
them with legal duties which general utility' condemns. — There 
are kinds of liberty from legal obligation, which will not quadrate 
with the foregoing description: for persons in a state of nature 
are independent of political duty and independence of political 
duty' is one of the essentials of sovereignty'. But political or civil 
liberty supposes political society^ or supposes a jcoAtv or civitasi 
and it is the liberty' from legal obligation which is left by a state 
to its subjects, rather than the liberty from legal obligation which 
is inherent in sovereign powers. 

Political or civil liberty has been erected into an idol, and 
extolled with extravagant praises by doting and fanatical w'orship- 
pers. But political or civil liberty' is not more w'orthy of eulogy' 
than political or legal restraint. Political or civil liberty', like political 
or legal restraint, may be generally useful, or generally pernicious; 
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and it is not as being liberty, but as conducing to the general 
good, that political or civil libertv' is an object deserving applause. 

To the ignorant and bawling fanatics who stun you with their 
pother about liberty', political or civil liberty’ seems to be the 
priiieipal end for which government ought to exist. But the final 
cause or purpose for which government ought to exist, is the 
furtherance of the common weal to the greatest possible extent. 
And it must mainly attain the purpose for which it ought to exist, 
by two sets of means: firsts by conferring such rights on its subjects 
as general utility commends, and by imposing such relative duties 
(or duties corresponding to the rights) as are necessayy to the 
enjoyment of the former: secondly, by imposing such absolute 
duties (or by imposing such duties ’without corresponding rights) 
as tend to promote die good of the political community at large, 
although they promote not specially the interests of determinate 
parties, \oW' he who is clothed W'ith a legal right, is also clothed 
with a political liberty: that is to say, he has the liberty from legal 
obligation, which is necessary' to the enjoymicnt of the right. 
Consequently, in so far as it attains its appropriate purpose by 
conferring rights upon its subjects, government attains that pur¬ 
pose tlirough the medium of political liberty. Bur since it must 
impose a duty' wherever it confers a right, and should also impose 
duties which have no corresponding rights, it is less through the 
medium of political liberty', than through that of legal restraints, 
that government must attain the purpose for which it ought to 
exist. To say that political liberty ought to be Its principal end, 
or to say that its principal end ought to be legal restraint, is to 
talk absurdly: for each is merely a means to that furtherance of 
the common weal, which is the only ultimate object of good or 
beneficent sovereignty. Bui tliough both propositions are absurd, 
the latter of the tw’O absurdities is the least remote from the 
truth. - As 1 shall show hereafter, political or civil liberties rarely 
exist apart from corresponding legal restraints. Where persons in 
a state of subjection are free from legal duties, their liberties 
(generally speaking) w'ould be nearly useless to themselves, unless 
they were protected in the enjoyment of their liberties, by legal 
duties on their fellow's: that is to say, unless they had legal rights 
(importing such duties on their fellow's) to those political liberties 
which are left them by the sovereign government. 1 am legally 
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free, for example, to move from place to place, in so far as I can 
move from place to place consistently with my legal ohligatiotis: but 
this my political liberty would be but a sorry liberty^ unless my 
fellow-subjects were restrained by a political duty^ from assaulting 
and imprisoning my body. Through the ignorance or negligence 
of a sovereign government, some of the civil liberties which it 
leaves or grants to its subjects, may not be protected against their 
fellows by answering legal duties: and some of those civil liberties 
may perhaps be protected suffieicnrly by religious and moral 
obligations. But, speaking generally, a political or civil liberty is 
coupled with a legal right to it: and. consequendy, political liberty 
is fostered by tliat very^ political restraint from w'hich the devotees 
of the idol liberty^ are so fearfully and blindly averse 

From the nature f>f political or civil liberty', I turn to the 
supposed difference betv^een free and despotic governments. 

Every supreme government is fne from legal restraints: or (what 
is the same proposition dressed in a different phrase) every 
supreme government is legally demftu\ T he distinction, therefore, 
of governments into free and deipotu\ can hardly mean that some 
of them are freer from restraints than others: or that the subjects 
of the governments which are denominated free, are protected 
against their governments by positive law. 

Nor can it mean that the governments which are denominated 
free, leave or grant to their subjects more oi political liberty than 
those which are styled despotic. For the epitlier yrt-t- importing 
praise, and the epithet despotk importing blame, they who dis¬ 
tinguish governments into free and despotic, suppose that die 
first are better than the second. But inasmuch as political liberty 
may be generally useful or pernicious, we cannot infer that a 
government is better than another government, because the sum 

‘ Pditi^iil ()[■ civil libcmev art left or granted by stncreijnis \n two wa\!i; namely, 
diroveh permissiuns coupled with commands, nr through simple permissions, h 
a iiilTject possessed ot a libcrt_^ be clcihcd wiilr a legal righi lo it, the liherty 
uas ^ranted by the sovereign through a pemlisston coupled with a coirunand: 
a pfrmi.sston to the subject who is clothed with the legal right, and a cemmand 
T<^ the subject or subjects who are burthen ed with the re lathe duty' But a 
pepbncai or civil liberty loft or granted to x subject, may he merely p-oteeted 
against his fellows b\ religious and moral obligations, In other words, the subject 
posse'lled of the political liberty may not be clothed vs'ith a legal right to it. 
And, on that supposition, the political or cml liberty was left or granted to the 
subjiL! through a simple permission of the sovereign or State. 
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of the liberties which the former leaves to its subjects, exceeds 
the sum of the liberties which are left to its subjects by die laner. 
I'he excess in the sum of die liberties which the former leaves 
to its subjects, may be purely mischievous. It may consist of 
freedom from restraints which arc required by the common weal; 
and which the go\ernment would lay upon its subjects, if it 
fulfilled its duties to the Deity. In consequence, for example, of 
that mischievOLis freedom, its subjects ma\ be yarded inad- 
equatel) against one another, or against arracks from external 
enemies. 

They who distinguish governments into free and despotic, prob¬ 
ably mean this: 

The rights which a government Confers, and the duties which 
it lays on its subjects, ought to be conferred and imposed for the 
advancement of the common weal, or with a view to the aggregate 
happiness of all the members of the society. But in every political 
society, the government deviates, more or less, from that ethical 
principle or maxim. In conferring rights and imposing duties, it 
more or less disregards the common or general weal, and iook.s, 
with partial aTcction, to the peculiar and narrower interests of a 
portion or portions of ilie community^ - \ow the governments 
which deviate less from that ethical principle or maxim, are better 
than the governments which deviate more. But, according to 
the opinion of those who make the distinction in question, the 
governments which deviate less from that ethical principle or 
maxim, arc popular governments {in the largest sense ot the 
expression); meaning by agovernment (in the largest sense 
of the expression), any aristocracy (limited monarchy or other) 
which consists of such a number of the given political community 
as bears a large proportion to the number of the whole society* 
For it is supposed by those who make the distinction in question, 
that, where the government is democratical or popular, the inter¬ 
ests of the sovereign number, and the interests of the entire 
communitvq are nearly identical, or nearly coincide; but that, 
where tlie government is properlv monarchical, or where the 
supreme powers reside in a comparatively few, the sovereign one 
or number has numerous sinister interests, or interests which are 
not consistent with the good or weal of the general. - According, 
therefore, to those who make the distinction in question the duties 
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which a government of many lays upon its subjects^ are more 
consonant to the general good than the duties which are laid 
upon its subjects by a government of one or a few. Consequently, 
though it leaves or grants not to its subjects, more of political 
liberU' than is left or granted to its subjects by a government of 
one or a few, it leaves or grants to its subjects more of the 
political liberty which conduces to the common weal. But, as leaving 
or granting to its subjects more of that useful libert}^ a government 
of many may be styled free: 'whilst, as leaving or granting to its 
subjects less of that useful liberty, a government of one or a few 
may be styled not free, or may be styled despotic or absolute. 
Consequently, a free government, or a good government, is a 
democratical or popular government (in the largest sense of the 
expression): whilst a despotic government, or a had government, is 
either a monarchy properly so called, or any such narrow- aristoc¬ 
racy (limited monarchy or other) as is deemed an oligarchy. 

They who distinguish governments into free and despotic, are 
therefore lovers of democracy. By the epithet free^ as applied to 
governments of many, they mean that governments of many are 
comparatively good: and by the epithet despotic, ^s applied to 
monarchies or oligarchies, they mean that monarchies or oligar¬ 
chies are comparatively bad. The epithets free and despotic are 
rarely, 1 think, employed by the lovers of monarchy or oligarchy. 
If the lovers of monarch) or oligarchy did cmploj those epithets, 
they would apply the epithet free to governments of one or a few-, 
and the epithet despotic to governments of many. For they think 
the former comparatively goody and the latter comparatively had; 
or that monarchical or oligarchical governments are better adapted 
than popular, to attain the ultimate purpose for which governments 
ought to exist. They deny that the latter are less misled than the 
former, by interests which are not consistent with the common 
or general weal: or, granting that excellence to governments of 
many, they think it greatly outweighed by numerous other excel¬ 
lences which they ascribe to governments of one or to governments 
of a few. 

But with the respective merits or demerits of various forms of 
government, 1 have no direct concern. I have examined the current 
distinction between free and despotic governments, because it is 
expressed in terms which are extremely inappropriate and absurd. 
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and which tend to obscure the independence of political or legal 
obligation, that is common to sovereign governments of all forms 
or kinds. 

That the power of a sovereign is incapable of legal limitation, 
has been doubted, and even denied. But the difficulty, like thou¬ 
sands of others, probably arose from a verbal ambiguity. - The 
foremost individual member of a so called limited monarchy, is 
styled improperly monarch or sovereign. Now the power of a mon¬ 
arch or sovereign, thus improperly so styled, is not only capable 
of legal limitations, but is sometimes actually limited by positive 
law. But monarchs or sovereigns, thus improperly So Sty'led, were 
confounded with monarchs, and other sovereigns, in the proper 
acceptation of the terms. And since the power of the former is 
capable of legal limitations, it was thought that the power of tiie 
laner might be bounded by similar restraints. 

WTiatever may be its origin, the error is remarkable. For the 
legal independence of monarchs in the proper acceptation of the 
term, and of sovereign bodies in their corporate and sovereign 
capacities, not only follow^s inevitably from the nature of sovereign 
power, but is also asserted expressly by renowned political writers 
of opposite parties or sects: by celebrated advocates of the govern¬ 
ments which are decked with the epithet free^ as by celebrated 
advocates of the governments which are branded with the epithet 
despotic. 

‘If it be objected (says Sidney) that I am a defender of arbitrary 
powers, I confess I cannot comprehend how any society' can be 
established or subsist without them. The difference between good 
and ill governments is not, that those of one sort have an arbitrary' 
power which the others have not; for they all have it; but that 
in those which are well constituted, this power is so placed as it 
may be beneficial to the people.’ 

‘It appeareth plainly {says Hobbes) to my understanding, that 
the sovereign power whether placed in one man, as in monarchy, 
or in one assembly of men, as in popular and aristocraticall 
commonwealths, is as great as men can be imagined to make it. 
And though of so unlimited a power men may fancy many evill 
consequences, yet the consequence of the want of it, w'hich is 
warre of every' man against his neighbour, is much worse. The 
condition of man in this life shall never be without inconveniences: 
but there happened! in no commonwealth any great inconvenience, 
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but what proceeds from the subjects^ disobedience* And whoso¬ 
ever, thinking soveraigr power too great, will seek to make it 
lesse, must subject himselfe to a power which can limit it: that 
is to say, to a greater.’ - ‘One of the opinions (says the same 
writer) which are repugnant to the nature of a commonwealth, is 
this: that he who hath the soveraign power is subject to the civill 
kwes. It is true that all soveraigns are subject to the lawes of 
nature; because such Lawes be Divine, and cannot by any man, 
or by any commonwealth, be abrogated. But to the civill lawes, 
or to the lawes which the soveraign maketh, the soveraign is not 
subject: for if he were subject to the civill lawes, he were subject 
to himselfe; which were not subjection, but freedom. The opinion 
now in question, because it setteth the civill lawes above the 
soveraign, setteth also a judge above him, and a power to punish 
him: which is to make a new soveraign; and, again, for the same 
reason, a third to punish the second; and so continually without 
end, to the confusion and dissolution of the commonwealth.’ - 
‘The difference (says the same writer) between the kinds or forms 
of commonwealth, consisteth not in a difference between their 
powers, but in a difference between their aptitudes to produce 
the peace and security of the people: which is their end.’^^ 


hv hs modern censors, tVench, German, and even Engli&h, Hobbes’ main 
design in bis various treatises on politics, is ^ossly and thoroughly mistaken. 
With a marvelous ignorance of the v^'^^tingB which they impudently presume to 
condemn, they style him ‘the apologist of tyranny.' meaning by that rant, that 
his main design is the defence of monarchicaJ government. Now, though he 
prefers monarchical, to popular, or oligarchical goveminent, it is certain that his 
main design is the establishment of these propositions', t. That sovereigTi power, 
iphether it reside iti one, or iti many or a feve^ cannot be limited b)' positive law': 
2. That a present or established government, be it a gavemmenl of one, Or a 
government of many or a few. cannot be disobeyed by its subjects consistently 
with the common weal, or consistently with the law of God as known through 
utilitr or the scriptures. - That his principal purpose is not the defence of 
rnonarchy, is sufficiently evinced by the following passages from bis Leviathan. 
‘The prosperity of a people ruled by an aristocraticall or detnocraticall assembly, 
COmeth not from aristocracy or democracy, but from the obedience and concord 
of the subjects, nor do the people flourish in a monarchy because they are ruled 
by one man, but because they obey him. Take away in a state of any kind, the 
obedience, and consequently the concord of the people, and they shall not only 
not flourish, but in short time be dissolved. And they that go about by dis¬ 
obedience to doe no more rhan reforme the commonwealth, shall find that they 
doe thereby destroy it.’ ‘In monarchy one man is supreme; and all other men 
who have power in the state, have it by his commission, and during his pleasure. 
In aristocracy or democracy there is one supreme assembly; which supreme 
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Before I discuss the ori^n of political government and sodet>s 
I will briefly examine a topic allied to the liberty of sovereigns 
from political or legal restraints. 

A sovereign government of one, or a sovereign government of a 
number in its collegiate and sovereign capacity, has no legal righu (in 
the proper acceptation of the term) agaimt its own subjem. 

assembly hath the same unlimited power that in monarehy behjnyeth to the 
ntonarch. And which is the best of these three kinds of government, is not to 
be disputed there where any of them is already established,' So many similar 
passages occur in the same treatise, and also in his treatise Df CuC, that they 
who confidently style him 'the apologist of tyranny or monarchy,' must ha^c 
taken neir notion of his purpose from nierc hearsay. A dip here or there into 
either of the decried books, would have led them to withhold their sentence. 
To those who ha\e really read, although in a cursory manner, these the most 
lucid and easy of profound and elaborate compositions, the current conception 
of their object and tendency is utterly laughablc- 

The capital errors in Hobbes’ political treatises are the following; - j. He 
inculcates too absolutely the religious obligation of obedience to present nr 
established government. He makes not the requisite allowance for the anomalous 
and excepted cases wherein disobedience is counselled by that very principle of 
utility which indicates the duty of submission. Writing in a season of ci\il 
discord, or writing in apprehension of its approach, he naturaUy hxed his attention 
to the glaring mischiefs of resistance, and scarcch adverted to the mischiefs 
which obedience cccaslonally engenders. And although his imegriiy was not less 
remarkable than the gigantic strength of his understanding, we may presume 
that his extreme timidity somewhat corrupted his judgmenL and inclined him 
to insist unduly upon the evils of rebeLion and strife, - z. Instead of direedy 
deriving the existence of political government from a perceprion by the bulk of 
the governed of its great and obvious expediency, he ascribes the origin of 
sovereignty, and of independent political society, to a fictitious agreement or 
covenant. He imagines that the future subjects covenant with one another, or 
that the future subjects covenant with the future sovereign, to obey without 
reserve every command of the latter: And of this imaginary cuvenam, immediately 
preceding the formation of the political government and community, the religious 
duty of the subjects to render unlimited submission, and the di\ine right of the 
sovereign to exact and receive such submission, are, according to Hobbes, 
necessary and permanent consequences. He supposes, indeed, that the subjects 
are induced to make that agreement, by their perception of the expediency of 
government, and by their desire to escape from anarchy. But, placing his system 
immediately on that interposed figment, instead of resting it directly oti the 
ultimate basis of utility, he often arrives at his conclusions in a sophistical and 
quibbling manner, though his conclusions are commonly such as the principle 
of utility will warrant. The religious duty of the subjects to render unlimited 
obedience, and the divine right of the sovereign to exact and receive such 
obedience, cannot, indeed, be reckoned amongst Those of Hobbes’ conclusions 
which that principle will justify. In truth, the duty and the right cannot he 
inferred logically even from his own fiction. For, according to his owm fiction, 
the subjects were induced to promise obedience, by their perception of the 
utilitv of governmenc: and, since their inducement to the promise was that 
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the positive law, and which through the positive law confers the 

perception ctt ntilih, the> hardly promised to ohey in [luissc anomalous cases 
V/herein the e^ils of anaichy are surpassed by the evils of submission. And 
thouirh they promised tn obey e\on in those cases, they are not religiously 
obliged to render unlimited obedience; for, AS the principle of general utility is 
the mdev to religious obligations, no religious obligation car. possibly arise from 
a promise whose tendency is genera.h pernicious. Besides though the subiecf 
founders of the political community were religiously obliged by their mischievous 
promise, a religious oWigation would hardly be imposed upon their followers, 
liy Virtue of a mischievous agreemeot to which their followers wen; strangers. 

The last objection, however, is nor e.vciusively applicable :o I lobbes’ peculiar 
fiction. That, or a like objcenon, may be urged against all the romances which 
derive the evisrence of government from a fancied original contract, Whether 
we suppose, v\ith Hobbes, that the subjects were the only promisers, or we 
suppose, with others, that the sovere.gn also covcnantCti; whether we suppose, 
with Habhes, that they promised unlimned obedience, or we suppose, with 
othtis, tliat their promise contained reservations; we can hardly suppose that 
the contract of the founders, unless it he presently useful, imposes religious 
obligations un tbc present members ol the community, 

Jf these two capital errors be kept in mind by the reader, ffohbes’ cvtremely 
celebrated but cvlrernely neglected treatises may be read to great advantage, [ 
know of no otner write i le.vccpTmg our great contemporary Jeremy Ben th a raj 
who has uttered so nuiny truths., at once new ind icnporiiiiu concerning the 
neeessarv Structure of supreme political government, and the larger of the 
ntct'ssarv distinctions implied by positive taw. And he is signally gifted with the 
talent, peculiar to writers of genius, of inciting the mind of the student to active 
and Original thought. 

'Ibc authors of the antipathy with which he is commonly regarded, were the 
papistical clergy of the Roman Catholic t,hurch, the high church clergy of the 
Cihurch of tingUnd, and the Presbyterian clergy of the true blue complexion. 

In malters ecclesiastical 'a phrase of uncertain meaning, and thersfore of 
nteaiureles.s eompas,s), independence of secular authority was mure or less 
affected by churchmen nf each of those factions. In other words they held that 
their own church was coordinate with the secular governmem. or that the secular 
government was nor ot' itself supreme, but rather partook in the supreme powers 
with nste or more of the clerical orde"* Hobbes’ unfailing loyalty To the present 
temporal sovereign, was alarmed and offended hy this anarchical pretension; 
and he repelled it with a weight of reason, anti an aptness and pungency of 
estpTCSsion, which the aspiring and vindictive priests did bitterly feel and resent. 

Accordingly, thet assailed him with The poisoned weapons which are ministered 
by malignity and cowardice. All of them twitted him (agreeably to their wont) 
with flat atheism; whilst some of them affected to style him an apologist of 
tyratinv or misrule, and to rank him with the perverse writers (.Machiavellt, for 
exampie) who really have applauded icranny maintained by ability and courage. 
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leg'll right, and imposes the relative duty: the person or persons 
on whom the right is conferred: the person or persons on whom 
the dull’ is imposed, or to whom the positive law is set or 
directed* - As 1 shall show' hereafter, the person or persons 
invested with the right, are not necessarily members of the inde¬ 
pendent political society wherein tlie author of the law is sovereign 

By these caiamnies, those toitspiring and potent factions blackened tht: reputatitJn 
of their common enemy. And so deep and enduntijf is the impression which 
they made upon the public mind, that ‘Hohhes the Atheist,’ or 'Hobbes the 
apolo^t of tyranny,' ts Still re [far (led W'ith pious, ot ^^■ith repub liciii horror, by 
all but the evtremely few who have ventured To evarrint' his WTirin^fs. 

Of positive atheism; of mere scepticism enneerningf the e';istencc of the Deitv; 
or of, w’jiat is more impious and mischievous than either, a religion imputing 
to the Deity human infirmities and v'ices; there is not, I believe, in any of his 
writings, the shadow of a shade, 

ft is true that he prefers monarchical (though he intimates lus preference 
rarely), to popular or oligarclueal government. If, then, nranny ,ic synonymous 
with monarchy, he is certainly an aptilogist and fautot of tyranny, inasmuch as 
he inclines to the one, ratlter than the many or the few. But if tvranny be 
synonymous wtfh misrule, or if tyranny be specraJI}' sjTonjmious with monarchical 
misrule, he is not of the apologists and Jautors ol tyranny, hut may rank with 
the ablest and most 7 ea]ous of its foes, Scarcely 4 single advocate of free or 
popular institutions, even in these latter and comparatively erlightened ages, 
perceives and inculcates so dearly and earnestly as he, the printipai cause and 
preventive of tvTannous or bad government. The principal cause of tyrannous 
or bad government, is ignorance, on the part of the multi rude of sound f>ohUi;sl 
{in the largest sense of the expression); rhai is to say, pn(inert/ ccumutn^, 
with the two great branches ol er/iif,v, as well as politico (in the strict acce]5t4tKni 
ol the term), ,^nd if such be the principal cause of tyrannous or of bad 
government, the principal preventive of tire evil must lie in the diffusion of such 
knowledge throughout the mass of the community, Compared with this, the best 
political consTitution that tlie wit of man could devise, were sureb a poor security 
for good or bene fee nt rule, - Now in those departments of his treatises on 
politics, which are concerned with ‘the uffne (or duW) of the sovereign,' Hobbes 
insists on the following propositions; Thai good and liable ii lirfiply or 

neady uniesi ^he fnndanieniak oj poihieal leienee he ktioien by the hulk of 

the people', that the bulk ol the people aa* as capable of receiving such science 
as the loftiest and proudest of their superiors in station, wealth, or learning' 
That to provide for the diffiuion of such science ihroughour the bulk of [fie 
people, may be classed with the weightiest of the duties which the Deitv lays 
upon the sovereign-: that he is bound to hear their complaints, and even to seek 
their advice, in order that he may better understand the napirc of their vtants, 
and may better adapt his rnsriturions to the advancement of the general good; 
that he is bound to render his laws as compendious and dear as possible, and 
also to promulge a knowledge ot their more importint provisions through everv 
possible channel: that if the bulk of hb people know their duties impenectlv, 
for want of ihe insnmedon which he is able and bound to impart, he is responsible 
religiously for all their breaches of the duties whereof he hath left them in 
ignorance. 
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or supreme. The person or persons invested with the right, may 
be a member or members, sovereign or subject, of another society 
political and independent. But (taking the proposition with the 
slight correctives which 1 shall state hereafter) the person or 
persons on whom the duty is imposed, or to whom the law is 
set or directed, arc necessarily members of the independent 

In regard to the rcspecti\e aptitudei of tht- st^veral forms of government lo 
acv:oirLplish the ultimate purpose for which government ought 10 exist, Hohhes’ 
opinion closely resembles the doctriTie, which, about the middle of the eighteenth 
centuir\'i was taught by the French philosophers who are s*7led emphiTicahy ihc 
(irC'itiOmtiU, — fn Order, sa> the CEcoIlOraists, to the being of a good gOvermnent, 
tvi<i things must preexist; i, Knowledge by the bulW ol the people, of the 
el erne ms of pnlirical science (in the largest sense of the expression): 2. A 
nctnerous body oi'citizens versed in political science, and not misled by Interests 
conflicting with the common weal, who may shape the political opinions, and 
steer the pohtical conduct of the less profoundly informed, though mstructed 
and rational multitude, - Without that knowledge in the bulk of tne people, 
and without that numerous body of 'gens the govettunent, say the 

CKconomists, will surely be bad, be it a government of one or a few, or he it 
a govemment of many. If it be a government of one or a lew, it will consult 
exclusively the peculiar and narrow interests of a portion or portions of the 
community: for it will not he constiamed to the advancement of the general or 
common good, hv the general opinion of a duh instructed society. If it be a 
government of many, it nvay not he chertcd from the advancement of the general 
or common good, by pa rial and sinister regard for peculiar and narrow interest; 
hut. being controlled by the general opinion of the society, and that society not 
being duly Instructed, it wil) often be turned from the paths leading to its 
appropriate end, by the restive and tyrannous preiudicev of an igriorant and 
asiihnc nuiltitudc- - but, given that knowledge tn the hulk of the people, and 
given that numerous body of ‘‘light-diffusing, citizens,’ the government, say the 
(Lconomists, let the form be what it may, will be strongly and steadily impelled 
to the furtherance of the genera! good, by the sound and commanding morality 
obtaining throughout the communin. .And, for numerous and plausible reasons 
(which my limits compel me to omit), they affirm, that in any society thus duly 
instructed, munarchical goveniraent would nor only be the best, but would surely 
he chosen by that enlightened community, in preference to a government of a 
few, or even to a goverr.ment of many. 

Such is the opinion (stated briefly, and without their peculiar phraseology) 
which w'as taught by (iuesnai and the o±er (Economists about the middle of 
the last century. .And such is also the opinion (although he conceived it less 
clearly, and .ess completely, than they) whic.h was published by their great 
precursor, in the middle of the century preceding, 

The opinion taught by the (Economists is rather, perhaps, defective, than 
posirively erroneous. Their opinion, perhaps, is sound, so far as it reaches; hut 
thev leave an essential considcratior- uiicanvasscd and nearly untouched, - In a 
political community nut duly instructed, a government good and stable is, I 
believe, impOisibk; and in a political community duly instructed, monarchy, I 
incline to believe, were better thait democracy , But in a political community not 
duK instructed, is not popular government, with all its awkward complexness. 
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political societ}^ wherein the author ol the law is sovereign or 
supreme. For unless the party burthened with the dun' w'ere 
subject to the author of the law'^ the part}’ would not be obnoxious 
to the legal or political sanction by which the duty and the right 
are respectively enforced and protected. A government can hardly 
impose legal duties or obligations upon members of foreign societ¬ 
ies; although it can invest them with legal rights, by imposing 
relative duties upon members of its O’wn communin'. A party’ 
bearing a legal right, is not necessarity burthened witl’i a legal 
trust. Consequently, a party may bear and exercise a legal right, 
though the party cannot be touched by the might or power of its 
aathor. But unless the opposite party, or the party' burthened with 
the relative duty, could be touched by the might of its autlior, 
die right and the relative duty, with the law which confers and 
imposes them, were merely nominal and illusory . And (taking the 
proposition -with the slight correctives ’which T shall state hereafter) 
a person obnoxious to the sanction enforcing a positive law, is 
necessarily subject to the author ol the la’W', or is necessarily a 
member of the society', wherein the author is sovereign. 

It follows from the essentials of a legal right, that a sovereign 
government of one, or a sovereign government of a number in 
its collegiate and sovereign capacity, has no legal rights (in the 
proper acceptation of the term) against its own subjects. 


less inconvenkrit than nncmiri.hri And, un.ess the government be popular, tan 
a pijlitici] communln ntn duK Lnstnit’tcd, cmert^e from darkness tu light,' from 
the ignoriince (if po.iticai scteriL'e, ishivh is the principal cause of misrule, to 
the knowledgt.' of political science, which were the best securin' against it' - 
To these questions, the CEconomists hardh advert: and, unhappih, the best nf 
possible governments for a sociciv already enlightened, is, when cnnaparetl with 
these, a question of little importance, 'I'he fEconomists, indeed, occasinnilly 
admit, ‘que dans I'etat d'i^omrsit; I'autorite, csr plus danijereuse dans Ics m^ins 
d’un seuL qu'ehe ne Test dans ks mains de plusieurs,’ Bur with this consideration 
thev rarely meddle. They eomittonly infer or assume, that, since in ihe of 
!s^oran(i^ the govcminent is inevitably bad, the form of the government, during 
that state, is a matter of consummate indifference. Agreeing with them in most 
of their premises, I arrive at an inference viftremely remote from theirs; namely, 
that in a cnmmunitv already enlightened, the torm of the government were 
nearly a manef of indifference; but that where a community is still in the ^iute 
of ignoraisce, the form of the gevernment is a matter of the highest importance. 
The political and economical system of Quesnai and the other CEconomists, 
is stated concisely and clearly hy M. Mercier dc la Riviere in his ‘L'Ordre 
naiurel et essciuiel des Sneietes poiitiques.’ 
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To every legal right, there are three several parties: namely, a 
part}' bearing the right; a part}^ burthened with the relative duty; 
and a sovereign government setting the law through which the 
right and the duty are respectively conferred and imposed, A 
sovereign government cannot acquire rights through law's set by 
itself to its ow'n subjects. A man is no more able to confer a 
right on himself, than he is able to impose on himself a law' or 
dut>. Every part}’ bearing a right (divine, legal, or moral) has 
necessarily acquired the right through the might or power of 
another: that is to say, through a law’ and a dut>' (proper or 
improper) laid by that other party' on a further and distinct party^ 
Consequently, if a sovereign government had legal rights against 
its own subjects, those rights were the creatures of positive laws 
set to its own subjects by a third person or body. And, as every’ 
positive law is laid by a sovereign government on a person or 
persons in a state of subjection to itself, that third person or 
body were sovereign in that community whose own sovereign 
government bore the legal rights: that is to say, the community' 
were subject to its own sovereign, and were also subject to a 
sovereign conferring rights upon its own. Which is impossible 
and absurd.^ 


[f has often been anirmed tliat ’right ii might, or that 'might is right.’ But this n fKigki.' 

paradoxical proposition (a great favourite with shallow scoffers and buffoons) is 
either a flat truism afiectedly and darkh expressed, or is thorough]} faJse and 
absurd. 

If it mean that a party who poaaesses a r.ght p0^scs^tb dre right through 
might or power of his own, the proposition is false and absurd. For a party 
who possesses a right necessarily possesses the right through the might or power 
o] another; namely, the author of tie law by which the right is conferred, and 
bv which the duty answering to the right is laid on a third and distinct party', 

Speaking generally, a person who is clothed w'ith a right is weak rather than 
mighty; and unless he were shielded from harm by the might of the author of 
the right, he would live, by reason of hiS weakness, in ceaseless insecurity and 
aliirm. For example: Such is the predicament of persons clothed with legal 
righLs, who are merely subject members of an independent political society, and 
VI ho owe their legal rights to the might and pleasure of their sovereign. 

If it niean that right and might are one and the same thing, or are merely 
different names for one and the same object, the proposition in question is also 
false and absurd. My phj-sical ability to rnove about, when my body is free from 
bonds, may be called might or ponvr, but cannot be called a nght: though my 
ability to move about withour hindrance frtjm you, may doubtless be styled a nght, 
with perfect precision and propriety, if 1 owe ±e ability' to a law imposed upon 
you by another. 
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But so far as they are bound by the law of God to obey their 
temporal sovereign, a sovereign government has rights divine 
against its own subjects; rights which are conferred upon itself, 
through duties which are kid upon its subjects, by laws of a 
common superior. And so far as the members of its own com¬ 
munity are severally constrained to obey it by the opinion of the 
community at large, it has also moral rights (or rights arising from 
positive morality) against its own subjects severaUy considered: 
rights which are conferred upon itself by the opinion of the 
community at large, and which answer to relative duties laid upon 
its several subjects by the general or prevalent opinion of the 
same indeterminate body. 

If it mean that every right is a crciintre of might or power, the proposition 
is merely a truism disguised in paradoxical language. For everj' right (dhine. 
Legal, nr moral) resfi on a relative dutV'; that is to say, a dutj^ lying on a party 
or parties other than the party or parties in whom the right resides. And, 
manifestly, that relative duty would nor he a duty substantially, if the law which 
affects to impose it were not sustained by imght- 

I win brielly remark before I conclude the note, that ‘right’ has two meanings 
which ought to be distinguished carefully. 

The noun substantive ‘a right' signifies that which jurists denominate a 
faculty:’ that which resides in a determinate party or parties, by virtue of a given 
law; and which avails against a party or parties <or answers to a duty lying on 
a party oi parties) other than the party' or parties in whom it resides. And the 
noun substantive 'rights’ i.s the plural of the noun substantive ‘ii right.' But the 
expression 'right,' when it is used as an adjective, is equivalent tci the adjective 
'just;’ as the adverb 'rightly* is equivalent to the adverb ‘iustiy.’ And when it is 
used as the abstract name corresporiding to the acjecttve ‘right,’ the noun 
substantive ’right’ is synonymous with the noun substantive ‘justice,’ - If, for 
example, I owe you a hundred pounds, you have ‘rr right’ to the payment of 
the moneq a right importing an obligation tu pay the money, which is incumbent 
upon me. Now In case I make the payment to which vou have ‘a right,’ I do 
that which is ‘right’ or just, or J do that wLiich consists with ‘right’ or justice. - 
.Again: [ have ‘a right’ to the quiet enjoyment of my house: a fight importing 
a duty to forbear from disturbing my enjoyment, which lies upon other persons 
generally, or lies upon the world at large. Now they who practise the forbearance 
to which 1 have ‘a right,’ conduct themselves therein ‘rightly’ or justly. Or so 
fat as they practise rhe forbearance to which 1 have 'a right,’ ihetr conduct is 
‘right’ or just, Or so far as they practise the forbearance to which 1 have ‘u 
right)’ they are observant of ‘right’ nr justice. 

It is manifest that ‘right’ as signifying ‘faculty,’ and ‘right’ as signifying ‘justice,’ 
are w'idely different though not unconnected terms. But, nevertheless, the terms 
are confounded by many of the writers who attempt a deftnition of ‘right:’ and 
their attempts to determine the meaning of that very perplexing expression, are, 
therefore, sheer jargon, By many of the German w'riters on the sciences of 
law and morality' {as by Kant, for example, in his ‘Metaphysical Principles of 
Jurisprudence’), ‘right’ in the one sense is blended with ‘right’ in the other 
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Consequently, when wc say that a sovereign government, as 
against its own subjects, has or has not a right to do this or that, 
we necessarily mean a right (supposing we speak exactly), a right 
divine or moral: we necessarily mean (supposing we speak exactly), 
that it has or has not a right derived from a law of God, or 
derived from a law improperly so called which the general opinion 
of the community sets to its members severally. 

But when we say that a government, as against its own subjects, 
has or has not a right to do this or that, we not uncommonly 


And through the disquisition fm ‘rij^ht' or ‘rights/ which occurs in his ‘Moral 
Philosophy,’ Paley obviously wavers between the di^^imil^r meanings. 

An adequate definition of 'a right/ or of ‘right' as signifying ‘faculty/ cannot, 
indeed, be rendered easily. In order to a definition of 'a right,* or of ‘right’ as 
signifying ‘faculty',’ we must determine the respective difTtretices of The principal ‘y meaning, 

kinds of rights, and also the respective meanings of manv intricate terms which 
are implied h, the term to be defined. ' 

The Italian ‘diritto,’ the French ‘droit/ the German ‘recht/ and the English 
‘right/ signify ‘right’ as meaning ‘faculty,’ and also signify' ‘justice/ though each 
of those several tongues has a name which is appropriate to ‘justice/ and by 
which it is denoted without ambiguity. 

In the Latin, Italian, French, and German, the name which signifies ‘right’ 
as meaning ‘faculty,’ also signifies ‘lav,/ ‘lus,’ ‘diritto,' ‘droit/ or ‘recht/ denoting 
indiiferetitly either of the two obiects. Accordingly, the Techt’ which signifies 
‘law/ and the 'rcchi* W'hich signifies ‘right’ as meaning ‘faculty',' are confounded 
by German writers on the philosophy or rnafKJHaj'f of law, and even by German 
expositors of particular systems of jurisprudence. Not perceiving that the two 
names arc names respectively for two disparate objects, they make of the two 
objects, or make of the two names, one Techt.’ Which one ‘recht/ as forming 
a ^(75US or kind, they divide into two species or two sorts; namely, the ‘techt’ 
equivalent to ‘law,’ and the ‘recht’ equivalent to right’ as meaning ‘factilty/ And 
since the strongest and wariest minds are often ensnared by ambiguous words, 
their confusion of those disparate objects is a venial error Some, how'ever, of 
these German wTiters are guilty of a grave offence against good sense and taste, 

ITicy thicken the mess which that confusion produces, with a misapplication of 
terms borrowed from the Kantian philn.sophy. They divide ‘recht/ as forming 
the or kind, into ^recht in the e/iijectnie sense,' and ‘>‘cc}ir in the subjeclive 

sense;’ denoting by the former of those unappOsite phrases, ‘law';‘ and denoting 
by the latter, 'right’ as meaning ‘faculty.’ 

The confusion of ‘law’ and ‘right/ our own wTiters avoid: for the tw'u disparate 
objects w'hich the terms respectively signify', are commonly denoted in our own 
language by palpably distinct marks, 1 say tha: they are Cfimm(mly denoted in 
our ow'Ti language by palpably distinct marks: for the modern English ‘right’ 

{which probably comes from the Anglo Saxon, and therefore is allied to the 
German Tech/) mean.s, in a few instances, ‘law.’* 

"‘Hale and Ulackstone (as I have mentioned in the Outline) arc misled by 
this double meaning of the word jus. They translate Jus personarum et rerum, 

^'rights of persons and things;” which is mere jargon.’ - note. 
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mean that we deem the act in question generally useful or pernicious. 
This appLicatioti of the term righiy resembles an applkation of 
the term justice to which i have adverted above. - An act which 
conforms to the Divine law, is staled, emphatically, just: an act 
which does not, is stvied, emphatically, unjust. An act which is 
generally useful, conforms to the Divine law as known through 
the principle of utility^: an act which is generally pernicious, does 
not conform to the Didne law as known through the same 
exponent. Consequently, 'an act which is just or unjust,’ and 'an 
act which is generally useful or generally pernicious,’ are nearly 
equivalent expressions. - An act which a sovereign government 
has a Divine right to do, it, emphatically, has a right to do; if it 
has not a Divine right, it, emphatically, has not a right. An act 
which were generally useful, the Divine law, as known through 
the principle of utiliw, has conferred on the sovereign government 
a right to do: an act which ’were generally pernicious, the Divine 
lawy as know'n through the same exponent, has not conferred on 
the sovereign government a right to do. Consequently, an act 
which the government has a right to do, is an act which were 
generally useful: as an act which the government has not a right 
to do, is an act which were generally pernicious. 

To ignorance or neglect of the palpable truths which I have 
expounded in the present section, we may impute a pernicious 
jargon that was current in our own counm on the eve of her 
horrible war with her North American children. By the great and 
small rabble in and out of parliament, it was said that the govern¬ 
ment sovereign in Britain was also sovereign in the colonies’, aitd 
that, since it w'as sovereign in the colonies, it had a right to tax 
their inhabitants. It was objected by Mr. Burke to the project of 
taxing their inhabitants, that the project was inexpedunf. pregnant 
with probable evil to the inhabitants of the colonies, and pregnant 
with probable evil to the inhabitants of the mother country . But 
to that most rational objection, the sticklers for the scheme of 
taxation returned this asinine answer. They said that the British 
government had a right to tax the colonists^ and that it ought not 
to be withheld by paltrv considerations of expediency^ from enforc¬ 
ing its sovereign right against its refractory' subjects. - Now-, 
assuming that the government sovereign in Britain was properly 
sovereign in the colonies, it had no legal right to tax its colonial 
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subjects; although it ’was not restrained by positive law, from 
dealing with its colonial subjects at its own pleasure or discretion. 

If, then, the sticklers for the scheme of taxation had any determi¬ 
nate meaning, they meant that the British government was empow¬ 
ered by the law of God to tax its .4merican subjects* But it had 
not a Divine right to tax its American subjects, unless the project 
of taxing them accorded with general utility: for every Divine 
right springs from the Divine law; and to the Divine law, general 
utility is the index. Consequendy, w’hcn the sticklers for the 
scheme of taxation opposed the right to expediency^ they opposed 
the right to the only test by which it was possible to determine 
the reality of the right itself. 

A sovereign government of one, or a sovereign government of tn)»i at: 
a number in its collegiate and sovereign capacity, may appear in 
the character of defendant, or may appear in the character of ivjf.r£ 

demandant, before a tribunal of its own appointment, or deriving 
jurisdiction from itself. But from such an appearance of a sover- infer sh^t the 
eign government, we cannot infer that the government lies under ^^72 
legal duties, or has legal rights against its own subjects. 

Supposing that tlic claim of the plaintiff against the sovereign 
defendant w’cre truly founded on a positive law, it were founded 
on a positive law set to die sovereign defendant by a third person 
or bodx: or (changing the phrase) the sovereign defendant would 
be in a stale of subjection to another and superior sovereign. 

Which is impossible and absurd. - And supposing that the claim 
of the sovereign demandant were truly founded on a positive law, 
it wmre founded on a positive law' set by a third party to a member, 
or members of the society’ wherein the demandant is supreme: 
or (changing the phrase) the society^ subject to the sovereign 
demandant, were subject, at the same time, to another supreme 
government which is also impossible and absurd. 

Besides, w'herc the sovereign goxernment appears in the charac- 
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ter of defendant, it appears tti a claim founded on a so called 
law' which it has set to itself. It therefore may defeat the claim 
by abolishing the law' entirely, or by abolishing the law in the 
particular or specific case. - \\hcre ii appears in the character 
of demandant, it apparently founds its claim on a positive law' ot 
its own, and it pursues its claim iudicially. But although it reaches 
its purpose through a general and prospective rule, and through 
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the medium of judicial procedure^ it is legally free to accomplish 
its end by an arbitrary or irregular exercise of its legally unlimited 
power. 

The rights which are pursued against it before tribunals of its 
own^ and also the rights which it pursues before tribunals of its 
own, are merely analogous to legal rights (in the proper acceptation 
of the term): or (borrowing the brief and commodious expressions 
by which the Roman jurists commonly denote an analogy) they 
are legal rights quasi-, or legal rights uii. — The rights which are 
pursued against it before tribunals of its own, it may extinguish 
by its own authority. But, this notwithstanding, it permits the 
demandants to prosecute their claims: arid it yields to those claims, 
when they are established judicially, as they were truly founded 
on positive laws set to itself by a third and distinct party. — The 
rights which it pursues before tribunals of its own, are powers 
which it is free to exercise according to its own pleasure. But, 
this notwithstanding, it prosecutes its claims through the medium 
of judicial procedure, as if they were truly founded on positive 
laws set to the parties defendant by a third person or body."^ 
The foregoing explanation of the seeming legal rights which 
are pursued against sovereign governments before tribunals of 
their own, tallies with the style of judicial procedure, which, in 
all or most nations, is obseiwed in cases of the kind. The object 
of the plaintiiT’s claim is not demanded as of right, but is begged 
of the sovereign defendant as a grace or favour. 

In our owm country', claims pursued judicially against our own 
king arc presented to the courts of justice in the same or a similar 
style. The plaintiff petitions the royal defendant to grant him his 
so called right: or he shows to the royal defendant his so called 
right and injury, and prays the royal defendant to yield him fitting 
redress, - But where a claim is pursued judicially against our 
own king, this mendicant styie of presenting the claim is merely 
accidental. It arises from the mere accident to which I have 
adverted already: namely, that our own king, though not properlv 
sovereign, is completely free in fact from legal or political duties. 
Since he is free in fact from every legal obligation, no one has 

A good government will not irhitrarily (or b> post Jaao command',) abrogate 
quasi rights which it has conferred And, where possible, w'iJl accompJhh its 
ends by prospective rules, - MS. notf. 
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a legal right (in the proper acceptation of the term) against the 
king: for if any had a legal right against the king, the king were 
necessarily subject to an answering legal duty. But seeing that 
our own king is merely a limb of the parliament, and is virtually 
in a state of subjection to that sovereign body or aggregate, he 
is capable of legal duties: that is to say, duties imposed upon 
him by that sovereign body or aggregate in its collegiate and 
sovereign character. For tlie same reason, he is capable of legal 
rights: that is to say, rights conferred upon him by that sovereign 
body or aggregate, and answering to relative duties imposed by 
the same body on others of its own subjects. Accordingly, the 
king has legal rights against others of his fellow subjects: though 
by reason of his actual exemption from every legal obligation, 
none of his fellow subjects have legal rights against him* 

Though a sovereign government of one, or a sovereign govern¬ 
ment of a number in its collegiate and sovereign capacity, cannot 
have legal rights against its own subjects, it may have a legal 
right against a subject or subjects of another sovereign government* 
For seeing that a legal or political right is not of necessity saddled 
with a legal or political trust, the positive law' conferring the right 
may not be set to the government on which the right is conferred. 
The law' conferring the right (as well as the relative duty answering 
to the right) may be laid or imposed exclusively on the subject 
or subjects of the government by which the right is imparted. 
The possession of a legal or political right against a subject or 
subjects of another sovereign government, consists, therefore, with 
that independence which is one of the essentials of sovereignty* 
And since the legal right is acquired from another government, 
and through a law which it seta to a subject or subjects of its 
own, the existence of the legal right implies no absurdity. It is 
neither acquired through a positive law set by the government 
which acquires it, nor through a positive law set by another 
government to a member or members of the societv' wherein the 
acquirer is supreme. 
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I now have defined or determined the general notion of sover- 'I'ke i?r 
eignty. including the general notion of independent political 
society': And, in order that I might further elucidate the nature society. 
or essence of sovereignty, and of the independent political society 
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which sovereignty’ implies, 1 have considered the possible forms 
of supreme political government with the limits, real or imaginary^, 
of supreme political power. To complete my intended disquisition 
on the nature or essence of sovereignty, and of the independent 
political society' tltat sovereignty^ implies, 1 proceed to the origin 
or causes of the habitual or permanent obedience, which, in every' 
society political and independent, is rendered by the bulk of the 
community' to the monarch or sovereign number. In other words, 

J proceed to the origin or causes of political government and 
society. 

The proper purpose or end of a sovereign political government, 
or the purpose or end for which it ought to exist, is the greatest 
possible advancement of human happiness: Though, il it would 
duly accomplish its proper puqDOse or end, or advance as far as 
is possible the w'eal or good of mankind, it commonly must labour 
directly and particularly to advance as far as is possible the w'eal 
of its own community. The good of the universal society' formed 
by mankind, is the aggregate good of the particular societies into 
which mankind is divided: just as the happiness ot any ol those 
societies is the aggregate happiness of its single or individual 
members. Though, then, the wTal of mankind is the proper object 
of a government, or tliough the test of its conduct is the principle 
of general utility, it commonly ought to consult direcdy and 
particularly the weal of the particular community' which the !3eity 
has committed to its rule. If h truly adjust its conduct to the 
principle of general utility, it commonly will aim immediately at 
the particular and more precise, rather than the general and less 
determinate end. 

It w'Cre easy to show', that the general and particular ends never 
or rarely conflict. Universally, or nearly universally, the ends 
are perfectly consistent, or rather are inseparably connected. An 
enlightened regard for the common happiness ol nations, implies 
an enlightened patriotism; whilst the stupid and atrocious patriot¬ 
ism which looks exclusively to country’, and would further the 
interests of country^ at the cost of all other communities, grossly 
misapprehends and frequently crosses the interests that are the 
object of its narrow concern. — But the topic which I now' have 
suggested, belongs to the province of ethics, rather than the 


242 




Lecture VI. 


province of jurisprudence. It belongs especially to the peculiar 
department of ethics, which is concerned with international moral- 
in- w'hich affects to determine the morality- that ought to obtain 
between nations, or to determine the international morality com¬ 
mended by general utility 

From the proper purpose or end of a sovereign political govern¬ 
ment, or from the purpose or end for which it ought to exist, 
we may readily infer the causes of that habitual obedience which 
w'ould be paid to the sovereign by the bulk of an enlightened 
society'. Supposing that a given society' were adequately instructed 
or enlightened, the habitual obedience to its government which 
was rendered bv the bulk of the communitv, would cxclusivelv 
arise from reasons bottomed in the principle of utility'. If they 
thought the government perfect, or that the government 
accomplished perfectly its proper purpose or end, this their convic¬ 
tion or opinion would be their motive to obey. If they deemed 
the government fault^^ a fear that the evil of resistance might 
surpass the evil of obedience, would be their inducement to 
submit: for they would not persist in their obedience to a govern¬ 
ment which they deemed imperfect, if they thought that a better 

fhe proper purpose or end of A sovcrciim political fOvcrnmcTit, or the purpose 
or end for which tt ought to emt, is conceived inadequately, or is conceived 
obscureh, by most or many of the speculators on political gnvemmert and 
society'. 

To advance as far a.s possible the weal or good ol rriiinkind, Ls more 
gcnera.h but more vagoely its proper purpose or end; To advance as fat as is 
possible the w'eal of its own community, is more particularly and more dctermi- 
nately the purpose or end for which it ought to exist Now if it would accomplish 
the general object, it commonly must labour directly to accompl'sh the parLCulari 
^nd it hardly will accomplish the particular object, unless it regard the general. 
Since, then, each of the tibjccts is inseparably connected with the other, either 
may be deemed the paramount object for which the sovereign government ought 
in evist. We therefore may say, for the sake of conciseness, that its proper 
paramount purpose, or its proper absolute end, is 'the greatest possible advance¬ 
ment of the mntnon huppnifis or meaning indifibrently by ‘the common 

happiness or weal,' the common happiness or weal of its own particular com¬ 
munity, or the common happiness or weal of the universal community of mankind. 
{Here 1 may remark that in my fourth lecture, from page 95 to 97, 1 shortly 
evatnmed a current misc{>nception of the theory of general ut.lity'; and that the 
brief suggestions which I then threw out, may easily be fitted to the topic on 
which 1 now have touched.) 

To advance as far as ts possible the weal or good of mankind, or to advance 
as far as is possible the weal of its own community, is, then, *he paramount or 
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government might probably be got by resistance, and that the 
probable good of the change outvv eighed its probable mischief. 

Since every actual society is inadequately instructed or enlight¬ 
ened, the habitual obedience to its government which is rendered 
by the bulk of the community, is partly the consequence of 
custom: They pardy pay that obedience to that present or estab- 

absolute end for which a sovereign government (»ught to exist, We ma> sa\ of 
the government itself, what Bacon says of the law which it sets to its subjects; 
‘Finis tt scopus quern intueri tiebet, non alius est, quam ut ches feikiter degam/ 
I’he way, indeed, of the governmetif to the attainment nf tts absolute end, lies 
through the attainment of ends which mav be st>'led subordinate or instrumental; 
Or in order that the government mav accomplish its proper absolute end, the 
government must accomplish ends sob serv ing that absolute end, or serving as 
means to its accomplishment. But the suboidinatt or instrumental ends through 
which the government must accomplish its paramount or absolute end, will 
hardly admit of a complete Jescriprion, or a description approaching to complete¬ 
ness. Certainly they are not to be determined, and are not to be suggested 
justly, by a short and sweeping definition, P’or, assuming that the government 
accomplished thoroughly its paramount or absolute purpose, tt'; care would 
extend (as Bacon adequately affirms) *ad omnia circa bene cssc ch'itatis;‘ its tare 
would extend to uU the means through which it probably might minister to the 
furtherance of the common weal. 

But, bv most or many of the speculators on pclitical government and society, 
one or a few' of the instrumental ends through which a government must 
accomplish its proper absolute end, ate mistaken for that paramount purpose. 

For example; It is said by many of the speculators ott political government 
and society, that ‘the end of every government is to institute arul protect property.’ 
.^nd here I must remark, bv the by, that the propounders of this absurdity give 
to the term ‘property'’ an extremely large and not very dehnite sign ficatioii. 
They mean generally by the term ‘property,’ legal rights, or legal faculr.es; .\nd 
they mean not particularly by the term ■p^P^’^'-’ ^hc legal rights, or legal 
faculties, which are denominated strictly 'rights of property' or do mm ion. If they 
limited the term ‘property’ to legal rights of dominion, their proposition would 
stand thus: ‘The creation and protection of legal rights of dominion, is the end 
of every' government; but the creation of legal rights which are not rights ot 
dominion (as legal rights, for example, which are properly effects of contracts), 
is not parcel of its end, or falls not W'lthin its scope.’ Consequently, their 
proposition amounts to this: To confer on its subiects legal rights, and to 
preserve those rights from infringement, is the end of every governmem,’^ Now' 
the proper paramount purpose of a sovereign political government, is not the 
creation and protection of legal rights or faculties, or (in the icnns of the 
proposition) the instirution and protection of property. If the creation and 
protection of legal rights w'tre its proper paramount puqiose. Its proper paramount 
purpose might be the advancement of misery, rather than the advancement of 
happiness; since many of the legal rights which governments have crcited and 
protected (as the rights of masters, for example, to and against slaves), are 
generally pernicious, rather than generally useful. To advance as far as is possible 
the common happiness or weal, a government must confer on its subjects legal 
rights: that is to say, a government must confer on its subjects hen^fuent legal 
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lished government, because the>. and perhaps their ancestors, 
have been in a habit of obeying it. Or the habitual obedience to 
the govemnient which is rendered by the bulk of the communit} , 
is partly the consequence of prejudices: meaning by ‘prejudices/ 
opinions and sendments which have no foundation w'hatever in 
the principle of general utility. If for example, the government 

Dr Such legal rights general utiliw cnnimcnds And, having conferred 
on i:b subjects beneficent legal rights, the government, moreover, must preserve 
thost rights from infringement, by enforcing the corresponding sanctions But 
tlic institution and protection of beneficent legal rights, Qr of the kinds of 
pTOpert) that are commended by general udJity. is merely a subordinate and 
instrumental end through which the government must accomplish its paramount 
or absolute puipose. - As affecting to determint the absolute end for which a 
sovereign government ought to eitist, the proposition in tjnestion is, therefore, 
false. And, considered as a definition of the means through which the sovereign 
government must reach tliac absolute end, the proposition in question is defective. 
If the government would dul} accomplish its proper paramount purpose, it must 
not confine its care to the creation of legal rights, and to the creation and 
enforcement of the answering relative duties. 'Ihere are absolute legal duties, 
or legal duties without corresponding nghts, that arc not a whit less requisite 
to the advancesent of the general good than legal rights '■hemselves with the 
relative duties which they imply. Nor would a governtnent accomplish thoroughK 
its proper paramount purpose, if it merely conferred and protected the requisite 
rights, and imposed and enforced the requisite absolute durits; that is to say, 
if It merely established and is.sued the requisite laws and commands, and looked 
to their due execution. The sum of the subordinate ends which may subserve 
its absolute end, ts scarcely comprised h\ a good legislation and a good adminis¬ 
tration of lustice; Though 4 good legislation with a good administration of 
justice, or good laws well administered, are doubtless the thief of the means 
through which it must attain To that end, or (in Bacon’s figi-rative langiage) arc 
the fJCTLfT of the common weal. 

The prevalent mistake which I now have stated and exemplified, is committed 
by Lertam of the writers on the science of political oeconomy, win-never they 
meddle incidentally with the connected science of legislation. V\Tienever they 
step from theit own into the adjoining province, they make expressly or they 
make tacitly and unconsciously, the following assumption; that the proper absolute 
end of a sovereign political government i.s to further as far as is possible the 
growth of the national wealth. If they think that a political institution fosters 
production anc accumuiation, or that a political institution damps production 
and accumulation, they pronounce, without more, tltat the insTirution is good or 
bad. They forget that the wealth of the community is not the well of the 
cominunity, Uiough wealth is one of the means requisite to the attainment of 
happiness. They forget that a political institution may further the w'eal ol the 
cn mm unity', though it checks the growth of its wealth; and that a political 
institutiori whith quickens the growth ol its vvealth, may hinder the advincenieiit 
of its weal. 

‘’^The maintenance of the Rights which are vested in private individuals (tf 
In the governed) is not the only end for which Government ought to exist Tt 
is often expedient that it should be invested with powers which neither directly 
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is monarchical, they parth pay that obedience to that present or 
established government because they are fond of monarchy inas¬ 
much as it is monarchy, or because they are fond of the race 
from which the monarch has descended. Or if, for example, the 
government is popular, they partly pay that obedience to that 
present or established government, because tlicy are fond ot 
democrac) inasmuch as it is democracy, or because rhe word 
‘republic’ captivates their fancies and affections. 

But though that habitual obedience is partly the consequence 
of custom, or though that habitual obedience is partly the conse¬ 
quence of prejudices, it partly arises from a reason bottomed in 
the principle of utility.'^ It partly arises from a perception, by the 

nor indirectly subsen'e that end, though they minister to that uitEmiite purpose 
for which Rights themselves should exist; viz, the general wellbeing,** (c.^. 
Powers to construct roads. eic,) &ee Hugo Lehrhuch dc? p, iHj- - 

dLS’. note 

PNeque tamen jus publ'icum ad hoc tantum spec tat, ut addatur tanquam cusios 
juri privaio. ne ilhid cioletur aique cessent injuria;; sed extenditur eliaiii ad 
rcligioncm et arma et disciplinam et omamenta et opts, ikittque mnnfa tiTta 
BF.NT F.SSF. dvitatis,' - Bucoti.] 

I Mistakes like those of political oeconomists are made by utilitarians, only of 
a more general nature, Instead of confounding (specificalh) somu subordnate 
end of government with the paramount end of file same, thev take a part of 
human happiness, or a part of the means towards it, for the whole ol hjman 
happiness, or the whole of those means {e ^ The exclusion of poetry or the 
fine arts, or the degrading them to ‘the agreeable.' Their eminent ntilitv, I he 
wisdoiTi to be got from poets, (live example5.) 

'This partial view of human happiness, or of means row'ards it, will alw^ays he 
taken tili a svstcm of ethical teleology' be constructed: r i?. an anahsis of happiness, 
the means towards it, and therefore the ends to be pursued directly. - ,U,S’. 
frapneiit. \ 

.^s connected with the proper purpose or end of political government and society, 

1 may mention one cause which always will make political gmernmenT (or 
political government quasi) necessary' or h ghly expedient, namel}'. the uncertainty, 
scantiness, and imperfection jf positive moral rules. Hence the necessity' tor a 
common ^(/venting (or common guiding head to w'hom the community may in 
concert defer. 

It is possible to conceive a society in which legal sanctions would lie dormant, 
or in which quasi government would merely recommend, or utters laws of 
miperfcct obligaiion (m the sense of Roman Jurists!, But how'ever perfect and 
universal the inclination to act up to rules tending to die general good, it is 
impossible to dispense with a governing or guiding head. 

(Uncertainty of existence of positive moral rules want of t.ve pTtcision and 
detail required by dispositions regarding the objects about whith positive law is 
conversant. Hence Godwin, Phehte, and others have niade a great mistake.) 

In many cases, however, notwithstanding its defectiveness, it is necessary to 
abandon acts to positive morality. (See Note. pp. 140-41} - fragment 
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generality or bulk of the coromunity , of the expediency of political 
government: or (changing the phrase) it partly arises from a 
preference, by the generality^ or bulk of the community, of any 
government to anarchy. If, for specihe reasons, they are attached 
TO the established government, their general perception of the 
utility' of government concurs with their special artachmenr. If 
they dislike the established government, their general perception 
of the utility of government controls and masters their dislike. 
They detest the established government: but if they would change 
it for another by resorting to resistance, they must travel to their 
object through an intervening anarchy which Uie\ detest more. 

The habitual obedience to the government which is rendered 
by the bulk of the community, partly arises, therefore, in almost 
every' society', from the cause which 1 now have described: namely, 
a perception, by the bulk of the community', of the utility ol 
political government, or a preference by the bulk of the com¬ 
munity, of any government to anarchy. And this is the only cau^c 
of the habitual obedience in question, which is common to all 
societies, or nearly all societies. It therefore is the only cause of 
the habitual obedience in question, which the present general 
disquisition can properly embrace. The causes of the obedience 
in question which arc peculiar to particular societies, belong to 
the prov'ince of statistics, or the province of particular history. 

The only general cause of the permanence of political govern¬ 
ments, and the only general cause of the origin of political govern¬ 
ments, are exactly' or nearly alike. Though every government has 
arisen in part from specific or particular causes, almost every' 
government must have arisen in part from the follow'ing general 
cause namely, that the bulk of the natural society from which 
the political was formed, were desirous ot escaping to a state of 
government, from a state of nature or anarchy. If they liked 
specially the government to which they submitted, their general 
perception of tite utility of government concurred with their special 
inclination. If they disliked the governmeTit to which they submit¬ 
ted, their general perception of the utility' of government controlled 
and mastered their repugnance. 

The specific or particular causes of specific or particular govern¬ 
ments, are rather appropriate matter for particular history', than 
for the present general disquisition, 
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According to a current opinion (or according to a current 
expression), the permanence and origin of everx^ government are 
owing to the people^s consent: that is lo say, everv^ government 
continues through the consent of the people, or the bulk of the 
political communip: and every' government arises through the 
consent of the people, or the bulk of the natural society' from 
which the political is formed. According to tlie same opinion 
dressed in a different phrase, the power of the sovereign flows 
from the people, or the people is the fountain of sovereign power. 

Now' the permanence of every government depends on the 
habitual obedience which it receives from the bulk of the com¬ 
munity'. For if the bulk of the community were fully determined 
to destroy it, and to brave and endure the evils through which 
they must pass to their object, the might of the government itself, 
with the might of the minority attached to it, would scarcely 
suffice to preserve it, or even to retard its subversion, And though 
it were aided by foreign governments, and therefore were more 
than a match for the disaffected and rebellious people, it hardly 
could reduce them to subjection, or constrain them to permanent 
obedience, in case they hated it mortally, and were prepared to 
resist it to the death. - But all obedience is voluntary or Jree, or 
every' party who obeys consents to obey. In other words, every party 
who obeys mils the obedience which he renders, or is determined 
to render it by some motive or another. That acquiescence which 
is purely involuntary, or which is purely the consequence of 
physicaj compulsion or restraint, is not obedience or submission. 
If a man condemned to imprisonment were dragged to the prison 
by the jailers, he would not obey or submit. But if he were liable 
to imprisonment in the event of his refusing to walk to it, and 
if he were determined to walk to it by a fear of that further 
restraint, the man would render obedience to the sentence or 
command of the judge. Moved by his dislike of the contingent 
punishment, he would consent to the infliction of the present. - 
Since, then, a government continues through the obedience of 
the people, and since the obedience of the people is voluntary' 
or free, every government continues through the consent of the 
people, or the bulk of the political sociep'. If they like the 
government, they are determined to obey it habitually or to consent 
to its continuance, by their special mclination or attachment. If 
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they hate the government^ they are determined to obey it habitu* 
ally^ or to consent to its continuance> by their dread of a \iolem 
revolution. They consent to what they abhor, because they avoid 
thereby^ what they abhor more. - As correctly or truly apprehen¬ 
ded, the position ‘that every' government continues through the 
people’s consent" merely amounts to this: That, in every^ society' 
political and independent, the people are determined by motives 
of some description or another, to obey their government habitu¬ 
ally: and that, if the bulk of the community ceased to obey it 
habitually, the government w'ould cease to exist. 

But the position in question, as it is often understood, is taken 
with one or another of the two following meanings. 

Taken with the first of those meanings, the position amounts 
to this: That the bulk of every' community, without inconvenience 
to themselves, can abolish the established government: and that 
being able to abolish it without inconvenience to themselves, they 
yet consent to its continuance or pay' it habitual obedience- Or, 
taken with the first of those meanings, the position amounts to 
this: That the bulk of every community' approve of the established 
government, or prefer it to every' government which could he 
substituted for it: and that they consent to its continuance, or 
pay it habitual obedience, by reason of that their approbation or 
by reason of that their preference. As thus understood, the position 
is ridiculously false: the habitual obedience of the people in most 
or many communities, arising wholly or partly from their fear of 
the probable evils which they might suffer by resistance. 

Taken with the second of those meanings, the position amounts 
to this: That, if the bulk of a community' dislike the established 
government, the government ought not to continue: or that, if the 
bulk of a community' dislike the established government, the 
government therefore is bad or pernicious, and the general good 
of the community' requires its abolition. And, if every actual society' 
were adequately instructed or enlightened, the position, as thus 
understood, would approach nearly to the truth. For the dislike 
of an enlightened people tow'ards their established government, 
would beget a v'iolent presumptiun that the government was faulty' 
or imperfect. But, in every' actual society', the government has 
neglected to instruct the people in sound political science; or 
pains have been taken by the government, or the classes that 
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intiuerice the government, to exclude the bulk of the communiw 
from sound political science, and to perpetuate or prolong the 
prejudices which weaken and distort their undertakings. Everv 
society, therefore, is inadequately instructed or enlightened: And, 
in most or many societies the love or hate of the people towards 
their established government would scarcely beget a presumption 
that the government was good or bad. Art ignorant people ma\ 
love their established government, though it positively crosses the 
purpose for w'hith it ought to exist: though, by cherishing perni¬ 
cious institutions and fostering mischievous prejudices, it positively 
prevents the progress in useful knowledge and in happiness, which 
its subjects would make spontaneously if it simply were careless 
ol their good. If die goodness of an established government be 
proportioned to the love of the people, the priest-bestridden 
government of bc.sortcd Portugal or Spain is probably the best of 
governments: As weighed against Miguel and Ferdinand, Trajan 
and Aurelius, or Frederic and Joseph, were fools and malignant 
tvrants. And as an ignorant people may love their established 
government, though it positively crosses the purpose lor wTich it 
ought to exist, so many an ignorant people hate their established 
government, though it labours strenuousK and wisely to further 
the general weak The dislike of the French people to the ministry 
oJ die godlike Turgot, amply evinces the melancholy truth. They 
stupidly thwarted the measures of their warmest and wisest friend, 
and made common cause widi his and their enemies; with the 
rabble of nobles and priests who strove to uphold misrule, and 
to crush the reforming ministry with a load of calumny and 
ridicule. 

That the pmnaneriie of eveiy government is owing to the 
people's consent, and that the ori^n of every' govern mem is owing 
to the people’s consent, are two positions so closely allied, that 
what 1 have said of the former will nearly apply to the latter, 

F.veiy' government has arisen through the comcnl ot the people, 
or the bulk of the natural societv' from which the political was 
formed, l or the bulk of the natural societv' from which a political 
is formed, submit freely or voluntarily to the inchoate political 
government. Or (changing tlic phrase) their submission is a conse¬ 
quence of moiivei., or tlie\ mil the submission which they render, 
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But a special approbation of the government to which they 
freely submit, or a preference of that government to every other 
government, may not be their motive to submission. Aldiough 
they submit to it freely, the government perhaps is forced upon 
them: that is to say, they could not withhold their submission 
from that particular government, unless they struggled through 
evils \\hich they are loath to endure, or unless they resisted to 
the death. Determined by a fear of the evils which would follow 
a refusal to submit (and, probably, by a general perception of the 
utility' of political government), they freely submit to a government 
from which they are specially averse. 

The expression ‘that every' government arises through the 
people's consent,^ is often uttered with the following meaning: I’hat 
the bulk of a natural society about to become a political, or the 
inchoate subjects of an inchoate political government, promise, 
expressly or tactitly, to obey the future sovereign. The expression, 
however, as uttered with the meaning in question confounds con¬ 
sent and promise^ and therefore is grossly incorrect. That the incho¬ 
ate subjects of every' inchoate government mil or covsenl to obey it, 
is one proposition: that they promise, expressly or tacitly, to render 
it obedience, is another proposition. Inasmuch as they actually 
obey, they will or consent to obey: or their will or consent to obey, 

is evinced bv their actual obedience. But a will to render obedience 

■* 

as evinced by actual obedience, is not of necessity a tacit promise 
to render it: although by a promise to render obedience, a will or 
consent to render it is commonly expressed or intimated. 

That the inchoate subjects of every' inchoate government promise 
to render it obedience, is a position involved by an hypothesis 
which I shall examine in the next section. 

In eveiy' community ruled by a monarch, the subject members 
of the communitv’ lie under duties to the monarch; and in every 
community' ruled by a sovereign body, the subject members of 
the community (including the several members of the body itselO> 
lie under duties to the body in its collective and sovereign capacity'. 
In every' communitv' ruled by a monarch, the monarch lies under 
duties towards his subjects: and in ever>' community ruled by a 
sovereign body, the collective and sovereign body lies under duties 
to its subjects (including its owm members considered severally). 
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The duties of the subjects towards the sovereign government, 
are partly religious, partly legal, and partly moral. 

The religious duties of the subjects towards the sovereign 
government, are creatures of the Divine law as known through 
the principles of utility. If it thoroughly accomplish the purpose 
for which it ought to exist, or further the general weal to the 
greatest possible extent, the subjects are bound religiously to pay 
it habitual obedience. And, if the general good which probably 
would follow submission oumeigh the general good which prob¬ 
ably would follow resistance, the subjects are bound religiously 
to pay it habitual obedience, although it accomplish imperfectly 
its proper purpose or end. - The legal duties of the subjects 
towards the sovereign government, arc creatures of positive law^s 
which itself has imposed upon them, or which are incumbent 
upon them by its own authority^ and might. - The moral duties 
of the subjects towards the sovereign government, are creatures 
of positive morality'. They mainly are creatures of laws (in the 
improper acceptation of the term) which the general opinion of 
the community itself sets to its several members. 

The duties of the sovereign government towards the subjects 
are partly religious and partly moral. If it lay under legal duties 
towards the subjects, it were not a supreme, but were merely a 
subordinate government. 

Its religious duties towards the subjects, are creatures of the 
Divine law as known through the principle of utility . It is bound 
by the Di\ine law' as know'n through the principle of utility, to 
advance as far as is possible the weal or good of mankind: and 
to advance as far as is possible the weal or good of mankind, it 
commonly must labour directly and particularly to advance as far 
as is possible the happiness of its own communit). - Its moral 
duties tow'ards the subjects, are creatures of positive morality. 
They mainly are creatures of laws (in the improper acceptation 
of the term) which the general opinion of its own community 
lays or imposes upon it. 

It follows from the foregoing analysis, that the duties of the 
subjects towards the sovereign government, with the duties of the 
sovereign government towards the subjects, originate respectively 
in three several sources: namely, the Divine law (as indicated by 
the principle of utility'), positive law, and positive morality'. And, 
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to my understanding, it seems that we account sufficiendy for 
the origin of those obligations, when we simply refer them to 
those their obvious fountains. It seems to my understanding, that 
an ampler solution of their origin is not in the least requisite, 
and, indeed, is impossible, But there are many writers on political 
government and society, who are not content to account for their 
origin, by simply referring them to those their manifest sources. 

It seems to the vmters in question, that we want an ampler 
solution of the origin of those obligations, or, at least, of the 
origin of such of them as are imposed by the law of God. And, 
to find that ampler solution which they believe requisite, those 
writers resort to the hypothesis of the original covenant or contract, 
or the fundamental dvii pactf^ 

By the writers who resort to it, this renowned and not exploded 
hypothesis is imagined and rendered variously. But the purpon 
or effect of the hypothesis, as it is imagined and rendered by 
most of those writers, may be stated generally thus: 

To the formation of every' society political and independent, or 
to the institution of every JioXig or dvitas^ all its future members 
then in being are joint or concurring parties; for all are parties 
to an agreement in which it then originates, and which is also 
the basis whereon it afterguards rests. As being the necessary 
source of the independent political society, or as being a condition 
necessarily preceding its existence, this agreement of all is styied 
the original covenant, as being the necessary basis whereon the 
dvitas afterwards rests, it is stymied pactum dvile fundamentale. - In 
the process of making this covenant or pact, or the process of 
forming the society political and independent, there are three 
several stages: which three several stages may be described in 
the following manner, i. The future members of the community 
just about to be created, jointly resolve to unite themselves into 
an independent political society: signifying and determining withal 
the paramount purpose of their union, or even more or fewer of 


1 style the supposed covenant ‘the original arvenant or coaventim.,' radier than 
'the original contraC Everv convention, agreement, or pact, is not a contract 
properly so called: though every contract properly so called is a convention, 
agreement, or pact, A contract properly so called, is a convention which binds 
legally the promising part)' or parties. But admitting the hjpothesis, the supposed 
‘’origmai covenant’ would not and couid not engender legal or political duties. 
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its subordinate or instrumcTital ends. And here I must briefly 
remark, that the paramount purpose of their union, or the para¬ 
mount purpose of the community just about to be created, is the 
paramount purpose (let it be ’v^hat it may) for which a society' 
political and independent ought to be founded and perpetuated. 
By the writers who resort to the hypothesis, this paramount 
purpose or absolute end is conceived differently: their several 
conceptions of this purpose or end, differing with tlK several 
natures of their respective ethical systems. To writers who admit 
the system which I style the theory of utility', this purpose or end 
is the advancement of human happiness. To a multitude of writers 
who have flourished and flourish in Germany, the following is the 
truly magnificent though somewhat mysterious object of political 
government and society: namely, the extension over the eartli, or 
over its human inhabitants, of the empire of right or justice. Ir 
would seem that this right or justice, like the good Glpian’s 
justice, is absolute, eternal, and immutable, it would seem that 
this right or justice is not a creature of law: that it was anterior 
to every law; exists independently of every law; and is the measure 
or test of all law' and morality'. Consequently, it is not the right 
or justice which is a creature of the law of God, and to w'hich 
the name of ‘justice' is often applied emphatically. It rather is a 
something, perfectly self-existent, to which his law conforms, or 
to which his law' should conform, I, therefore, cannot understand 
it, and will not affect to explain it. Merely guessing at what it 
may be, 1 take it for the right or justice mentioned in a preceding 
note; 1 take it for general utility darkly conceived and expressed. 
Let it be what it may, it doubtless is excellently good, or is 
superlatively fair or high, or (in a breath) is pre-eminently worthy 
of praise. Lor, compared with the extension of its empire over 
mankind, the mere advancement of their happiness is a mean 
and contemptible object. 2. Having resolved to unite themselves 
into an independent political society', all the members of the 
inchoate community' jointly determine the constitution of its sover¬ 
eign political government. In other words, they jointly determine 
the member or members in whom the sovereignty shall reside: 
and, in case they will that the sovereignty' shall reside in more 
than one, they jointly determine the mode wherein the sovereign 
number shall share the sovereign powers. 3. The process of 
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forming the independent political society, or the process of forming 
its supreme political government, is completed by promises given 
and accepted: namely, by a promise of the inchoate sovereign to 
the inchoate subjects, by promises of the latter to the former, 
and by a promise of each of the latter to all and each of the 
rest, I'he promise made by the sovereign, and the promises made 
by the subjects, are made to a common object: namely, the 
accomplishment of tlic paramount purpose of the independent 
political societv^ and of such of its subordinate purposes as were 
signified bv the resolution to form it. The purport of the promise 
made bv the sovereign, and the purport of the promises made by 
the subjects, are, therefore, the following. The sovereign promises 
generally to govern to the paramount end of the independent 
political socieW: and, if any of its subordinate ends were signified 
by tlte resolution to form it, the sovereign moreover promises 
specifically to govern specifically to those subordinate ends. I he 
subjects promise to render to the sovereign a qualified or con¬ 
ditional obedience: that is to say, to render to the sovereign all 
the obedience which shall consist with that paramount purpose 
and those subordinate purposes. - The resolution of the members 
to unite themselves into an independent political society, is stvled 
piicium Their determination of the constitution or structure 

of the sovereign political governmenT, is styled paciunt cun^htutionis 
or pactutn ordinetiunii. The promise of the sovereign to the sub¬ 
jects, witlr the promises af the subjects to the sovereign and to one 
anotlicr, are styled pactum ^uhjectmiL: for, through the promises of 
the subjects, or through the promises of the subjects coupled w ith 
the promise of the sovereign, the former are placed completely in 
a state of subjection to the latter, or the relation of subjection 
and sovereignty arises between the parties, But of the so-called 
pact of union, the so-called pact constituent, and the so-called pact 
of subjection, the last only is properly a convention. The so-called 
pact of union and the so-called pact constituent are properK 
resolves or determinations introductory^ to the pact of subjection: 
the pact of subjection being the original covenant or the funda- 
menta!. civil pact, - Through this original covenant, or this 
fundamental pact, the sovereign is bound (or at least is bound 
religiously) to govern as is mentioned above: and the subjects are 
bound (or, at least, are bound religiously) to render to the 
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sovereign for the time being, the obedience above described. And 
the binding virtue of this fundamental pact is not confined to the 
founders of the independent political sodew. The binding drtue 
of this fundamental pact extends to the following members of the 
same communiw. For the promises which the founders of the 
community made for themselves respectively, import similar prom¬ 
ises which they make for their respective successors. Through 
the promise made by the original sovereign^ following sovereigns 
are bound (or at least, are bound religiously) to govern as is 
mentioned above. Through the promises made by the original 
subjects^ following subjects are bound (or at least, arc bound 
religiously) to render to the sovereign for the time being, the 
obedience above described. — In every society political and inde¬ 
pendent, the duties of the sovereign tow^ards the subjects ior the 
religious duties of the sovereign towards the subjects) spring from 
an original covenant like that which 1 now have delineated: And 
in every society political and independent, the duties of the sub¬ 
jects towards the sovereign (or the religious duties of the subjects 
towards the sovereign) arise from a similar pjicu Unless w'e sup¬ 
pose that such an agreement is incumbent on the sovereign and 
subjects, we cannot account adequately for those their respective 
obligations. Unless the subjects w'ere held to render it by an 
agreement that they shall render it, the subjects would not be 
obliged, or would not be obliged sufficiently, to render to the 
sovereign the requisite obedience; that is to say, the obedience 
requisite to the accomplishment of the proper purpose or end of 
the independent political society. Unless the sovereign were held 
by an agreement to govern as is mentioned above, the sovereign 
would not be obliged, or would not be obliged sufficiently, from 
governing despotically or arbitrarily: that is to say, governing with 
little or no regard to the proper purpose or end of a supreme 
political government. 

Such, I believe, is the general purport of the hypothesis, as h 
is imagined and rendered by most of the writers who resort to it. 

But, as 1 have remarked above, the writers who resort to the 
hypothesis imagine and render it variously. - According, for 
example, to some of those writers. The original subjects, covenant¬ 
ing for themselves and their followers, promise obedience to the 
original and following sovereigns. But the original sovereign is 
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not a promising part)' to the fundamental civil pact* The original 
sovereign docs not agree vAxh. the subjects, that the sovereign 
powers shall be used to a given end or ends, or that those powers 
shall be used in a given mode or modes, - And by the different 
writers who render the hypothesis thus, the purport of the subjects’ 
promises is imagined. For example: Some suppose that the obedi¬ 
ence promised by the subjects, is the qualified or conditional 
obedience briefly described above: whilst others suppose that the 
obedience promised by the subjects, is an obedience passive or 
unlimited. - The writers, in short, who suppose an original 
covenant, think variously concerning the nature of rhe end for 
which a supreme government ought to exist. They think moreover 
variously concerning the extent of the obedience which a supreme 
government ought to receive from its subjects. And to his own 
opinion concerning the nature of that end, or to his own opinion 
concerning the extent of that obedience, each of the writers in 
question endeavours to shape the hypothesis. — But though the 
WTiters who resort to the hypothesis imagine and render it vari¬ 
ously, they concur in this: That the duties of the subjects tow^ards 
the sovereign (or the religious duties of the subjects tow'ards the 
sovereign) are creatures of the original covenant. And the writers 
who fancy that the original sovereign w^as a promising party' to 
the pact, also concur in this: That the duties of the sovereign 
towards the subjects (or the religious duties of the sovereign 
tow'ards the subjects) are engendered by the same agreement. 

A complete though concise exposition of the various forms or 
shapes in w'hich various writers imagine and render the hypothesis, 
wQuld till a considerable volume. Besides, the ensuing strictures 
apply exactly, or may be fined easily, to any original covenant 
that has been or can he conceived; although they are directed 
more particularly to the fancied original covenant which I have 
delineated above. My statement of the purport of the hypothesis, 
I, therefore, conclude here. And I now will suggest shortly a few' 
of the conclusive objections to which the hypothesis is open. 

1 * To account for the duties of subjects towards their sovereign 
government, or for those of the sovereign government towards its 
subjects, or for those of each of the parties towards the other, is 
the scope of every writer who supposes an original covenant. - But, 
to account for the duties of subjects tow^ards their sovereign 
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government, or for tho'ie of the sovereign government towards its 
subjects, we need not resort to the hypothesis o( a fundamental 
civil pact. We sufficiently account for the origin of those respective 
obligations, when we refer them simply (or without the supposition 
of an original covenant) to their apparent and obvious fountains: 
namely, the law of God. positive law, and positive morality, - 
Besides, although the formation of an independent political society 
were really preceded by a fundamental civil pact, scarce any of the 
duties lying thereafter on the subjects, or of the duties lying there¬ 
after on the sovereign, would be engendered or influenced by that 
foregoing convention. - The hypothesis, therefore, of an original 
covenant, is needless, and is worse than needless. It affects to 
assign the cause of certain phaenomena; namely, the duties of sub¬ 
jects towards their sovereign government, {ir the duties of the sov¬ 
ereign government tow ards its subjects, or the duties of each of the 
parties towards the other. But the cause which it assigns is 
superfluous; inasmuch as there are other causes which are at once 
obvious and adcf^uare: And that superfluoujj cause is inefficient as 
well as superfluous, or could not have produced the phaenomena 
whereof it is the fancied source. 

It will appear from the following analysis, that, although the 
formation of an independent political society were really preceded 
by an original covenant, scarce any of the duties lying thereafter 
on the subjects, or of the duties lying thereafter on the sovereign, 
would be engendered or affected by that foregoing agreement. In 
other words, the covenant would hardly oblige {legally, rciigmis[]\ 
or morally) the original or following subjects, or the original or 
following sovereigns. 

Every convention which obliges legally (or every contract prop¬ 
erly so called) derives its legal efficacy from a positive law. 
Speaking exactly, it is not the coriventi<m that obliges legally, or 
that engenders the legal duty: but the law obliges legally, or 
engenders the legal duty, through the convention. In other words, 
the positive law annexes the duty to the convention: or it deter¬ 
mines that duties of the given class shall follow conventions ol 
the given description. — Consequently, if the sovereign government 
were bound legally by the fundamental civil pact, the legal duty 
lying on the government were the creature of a positive law: that 
is to say, the legal duty^ lying on the government were the creature 
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of a positive law annexing the duw to the pact. And, seeing that 
a law set by the government to itself were merely a law through 
a metaphorj the positive law annexing the duty to the pact would 
be set to the sovereign government by another and superior 
sovereign. Consequently, the sovereign government legally bound 
by the pact would be in a state of subjection. - Through a 
positive law' set by their owm sovereign, the subjects might be 
bound legally to keep the original covenant. But the legal or 
political duty thus incumbent on the subjects, would properly 
proceed from the law' set by their own sovereign, and not from 
die covenant itself. If they were bound legally to keep the original 
covenant, without a positive law' set by their own sovereign, the 
subjects would be bound legally to keep die original covenant, 
through a positive law set by another sovereign: that is to say, 
they would be in a state of subjection to their own sovereign 
government, and also to a sovereign government conferring rights 
upon their own. 

Every convention which obliges (properly or improperly), derives 
its efficacy from law (proper or improper). xAs obliging legally, a 
convention derives its ethcacy from law positive: .As obliging 
religiously or morally, it derives its efficacy from the law' of God 
or from positive morality. - Consequently, if the sovereign or 
subjects were bound reh^ously by the fundamental civil pact, the 
religious duty' ly^ng on the sovereign, or the religious duti' Iring 
on the subjects, would properly proceed from the Divine law, 
and not from the pact itself. The party bound religiously w'ould 
be bound hy the law of God through the original covenant: or 
the religious duty' lying on the party^ would be annexed to the 
original covenant by the law' of God. 

Now' the proper absolute end of an independent political society, 
and the namre of the index to the law of God, are conceived 
differently by diflcrent men. But whatever be the absolute end 
of an independent political society', and whatever be the nature 
of the index to the law of God, the sovereign w'ould be bound 
religiously, without an original covenant, to govern to that absolute 
cud: whilst the subjects would be bound religiously, w'ithout an 
original covenant, to render to the sovereign the obedience which 
the accomplishment of the end might require. Consequently, 
whether it consisted or conflicted w'ith that proper absolute end, 
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the original covenant would not oblige religiously either of the 
two parries. - If the original covenant consisted with that absolute 
end, the original covenant would be superfluous, and therefore 
would be inoperative. The religious duties lying on the sovereign 
and subjects, would not be eflfects or consequences, mediately or 
immediately, of the fundamental civil pact. Inasmuch as the Divine 
law would impose those religious duties, although the pact had not 
been made, they would not be effects or consequences annexed to 
the pact by the law, or would not be imposed by the law through 
the pact, - If the original covenant conflicted vrith that absolute 
end, it would also conflict with the law which is the source of 
religious obligations, and would not oblige religiously the sovereign 
government or its subjects. 

For example: Let us suppose that the principle of utility is the 
index to the law of God; and that, since the principle of utility' 
is the index to the law of God, the greatest possible advancement 
of the common happiness or weal is the proper absolute end of 
an independent political society. Let us suppose, moreover, that 
the accomplishment of this absolute end was the scope of the 
original covenant. Now' no religious obligation w^ould be laid on 
the sovereign or subjects through the fundamental pact. For the 
sovereign would be bound religiously, without the fundamental 
pact, to govern to the very end at which its authors had aimed; 
whilst the subjects would be bound religiously, without the funda¬ 
mental pact, to render to the sovereign the obedience which the 
accomplishment of the end might require. And if the accomplish¬ 
ment of this same end were not the scope of the pact, the pact 
would conflict with the law as known through the principle of 
utiUty, and w^ould not oblige religiously either of the two parties. 
To make a promise which general utility condemns, is an offence 
against the law of God: but to break a promise of a generally 
pernicious tendency, is the fulfilment of a religious duty. 

And though the original sovereign or the original subjects might 
have been bound religiously by the original covenant, why or how 
should it bind religiously the following sovereigns or subjects? 
Duties to the subjects for the time being, would be laid by the 
law of God on all the following sovereigns; and duties to the 
sovereign for the time being, would be laid by the law of God 
on all the following subjects; but why should those obligations 
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be laid on those following parties^ through the fundamental pact? 
through or in consequence of a pact made without their authority, 
and even without their knowledge? Legal obligations often He 
upon parties (as, for example, upon heirs or administrators), 
through or in consequence of promises made by other parties 
whose legal representatives they are: whose faculties or means of 
fulfilling obligations devolve or descend to them by virtue of 
positive law. And I perceive readily, why the legal obligations 
which are consequent on those promises, extend from the makers 
of the promises to the parties who legally represent them. It is 
expedient, for various reasons, that positive law should impose 
obligations on the makers of certain promises: and for the same, 
or nearly the same, reasons, it is expedient that the legal duties 
which are laid on the makers themselves, should pass to the 
parties who legally represent them, and who take their faculties 
or means. But I am unable to perceive, why or how a promise 
of the original sovereign or subjects should bind religiously the 
following sovereigns or subjects: Though I see that the cases of 
legal obligation to which I now have adverted, probably suggested 
the groundless conceit to those who devised the hypothesis of a 
fundamental civil pact. 

If the sovereign were bound morally to keep the original coven¬ 
ant, the sovereign would he bound by opinions current amongst 
the subjects, to govern to the absolute end at which its authors 
had aimed; And if the subjects were bound morally to keep the 
original covenant, the subjects would be bound severally by opi¬ 
nions of the community' at large, to render to the sovereign the 
obedience which the accomplishment of the end might require. 
But the moral obligations thus incumbent on the sovereign, with 
the moral obligations thus incumbent on the subjects, would not 
be engendered or affected by the original covenant. They w'ould 
not be imposed by the positive morality of the community, through 
or in consequence of the pact, For the opinions obliging the 
sovereign to govern to that absolute end, with the opinions obliging 
the subjects to render that requisite obedience, would not be 
consequents of the pact, but would have been its antecedent: 
inasmuch as the pact itself would have been made by the founders 
of the community, because those very opinions were held by all 
or most of them. 
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Wc may, if we like, imagine and assume, that the fancied 
original covenant was conceived and constructed by its authors, 
with some particularity and precision; that, having determined the 
absolute end of their union, it specified some of the ends positive 
or negative, or some of the means or modes positive or negative, 
through which the sovereign government should rule to that 
absolute end. The founders, for example, of the independent 
political society' {li^^ the Roman people who adopted the Twelve 
Tables), might have adverted specially to the monstrous and 
palpable mischiefs of ex post facto legislation: and therefore the 
fancied covenant might have determined specially, that the sover¬ 
eign government about to be formed should forbear from legis¬ 
lation of die kind. And it any of those positive or negative ends 
were specified by the original covenant, the promise of die subjects 
to render obedience to the sovereign, was made with special 
reservations; it was not extended to any of the cases wherein the 
sovereign might deviate from any of the subordinate ends which 
the covenant determined specially. 

Now' the bulk or generality of the subjects, in an independent 
political community, might think alike or uniformly concerning 
the absolute end to which their sovereign government ought to 
rule: and yet their uniform opinions concerning that absolute end 
might bind or control their sovereign very imperfeedy. Notwith¬ 
standing the uniformity' of their opinions concerning that absolute 
end, the bulk of the subjects might think variously concerning 
the conduct of their sovereign: since the proper absolute end of 
a sovereign political government, or the absolute end for which 
it ought to exist, is inevitably conceived in a form, or is inevitably 
stated in expressions, extremely abstract and vague. For example: 
The bulk or generality' of the subjects might possibly concur in 
thinking, that the proper absolute end of their sovereign political 
government was the greatest possible advancement of the general 
or common weal: but whether a positive law’ made by it ex post 
facto did or did not comport with its proper absolute end, is clearly 
a question which they might answer variously, notwithstanding the 
uniformity' of their opinions concerning that paramount purpose. 
Unless, then, the bulk of the subjects thought alike or uniformly 
concerning more or fewer of its proper subordinate ends, they 
hardly would oppose to the government, in any particular case. 
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a uniform, simultaneous, and ctTectual resistance. Consequently, 
the so\ereign government would not be affected constantly by the 
tear of an effectual resistance from the subject members of the 
community': and, consequently, their general and uniform opinions 
concerning its paramount purpose would bind or control it 
feebly. - But tf the mass of the subjects thought alike or uniformly 
concerning more or fewer of its proper subordinate ends, the 
uniform opinions of the mass, concerning those subordinate ends, 
would probably control it potently* Speaking generally, the proper 
subordinate ends of a sovereign political government (let those 
ends or means be what they may) may be imagined in forms, or 
may he stated in expressions, which are neither extremely abstract, 
nor extremely vague. Consequently, if the government ventured 
to de\iate from anv of the subordinate ends to which those 

r* 

uniform opinions were decidedly favourable, the bulk or generality 
of the subjects w’ould probably unite in resenting, and even in 
resisting its measure; for if they tried its measure by one and the 
same standard, and if that standard or test were determinate and 
not dubious, their respective opinions concerning its measures 
would exactly or nearly tally. Consequently, a fear of encountering 
an effectual resistance, in case it should venture to deviate from 
any of those ends, would constantly hold the government to all 
the subordinate ends which the uniform opinions of the mass 
decidedlv favoured. - Tht extent to which a government is bound 
by die opinions of its subjects, and the efficacy of the moral 
duties which their opinions impose upon it, therefore depend 
mainly on the two following causes: First, the number of its 
subordinate ends (or the number of the ends subserving its 
absolute end) concerning which the mass of its subjects think 
alike or imiformly: secondly, the degree of clearness and precision 
with which they conceive the ends in respect whereof their 
opinions thus coincide. The greater is that number, and the greater 
is that degree, the more extensively, and the more effectually, is 
the government bound or controlled by the positive morality' of 
the community'. 

Now it follows from what I have premised, that, if an original 
covenant had determined clearly and precisely some of the subor¬ 
dinate ends whereto the sovereign should rule, the sovereign would 
he bound eflTectually by the positive morality' of the community', to 
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rule to the subordinate ends which the covenant had thus speci¬ 
fied: supposing (1, of course^ understand) that those same subordi¬ 
nate ends were favoured by opinions and sentiments which the 
mass of the subjects for the time being held and felt. And here 
(it might be argued) the sovereign would be bound morally to 
rule to those same ends, through the fundamental pact, or in 
consequence of the fundamental pact. For (it might be said) the 
efficacy of the opinions binding the sovereign government would 
mainly arise from the clearness and precision with which those 
same ends were conceived by the mass of the subjects; whilst 
the clearness and precision of their conceptions would mainly 
arise from the clearness and precision with which those same 
ends had been specified by the original covenant. It will, however, 
appear on a moment’s reflection, that the opinions of the generality 
of the subjects, concerning those same ends, would not be engen¬ 
dered by but rather would have engendered the covenant: For if 
most of the subject founders of the independent political society' 
had not been affected by opinions exactly similar, why were those 
same ends specially determined by the covenant of which those 
subject founders w'cre the principal authors? And, granting that 
the clearness with which they were specified by the covenant 
would impart an answering clearness to the conceptions of the 
following subjects, that effect on the opinions held by the following 
subjects would not be wrought by the covenant as being a covenant 
or pact: that is to say, as being a promise, or mutual promises, 
proffered and accepted. That effect would be wrought by the covenant 
as being a luminous statement of those same subordinate ends. 
And any similar statement which might circulate widely (as a 
similar statement, for example, by a popular and respected w'riter), 
would work a similar effect on the opinions of the following 
subjects. Stating clearly and precisely those same subordinate 
ends, it would naturally give to their conceptions of those same 
subordinate ends a corresponding clearness and ptedsion. 

The following (I think) is the only, or nearly the only case, 
w'herein an original covenant, as being a covenant or pact, might 
generate or influence any of the duties lying on the sovereign or 
subjects. 

It might be believed by the bulk of the subjects, that an 
agreement or convention {or a promise proffered and accepted) 
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has that mysterious efficacy which is expressly or tacitly ascribed 
to it by those who resort to the hypothesis of a fundamental civil 
pact. - It might be believed by the bulk of the subjects, that 
unless their sovereign government had prommd so to govern, it 
would not be bound by the law of God, or would not be bound 
sufficiently by the law of God, to govern to what they esteemed 
its proper absolute end. It might be believed moreover by the 
bulk of the subjects, that the promise made by the original 
sovereign was a promise made in effect by each of the following 
sovereigns, and therefore it might be believed by the bulk of the 
subjects, that their sovereign government was bound religiously 
to go\'ern to that absolute end, rather because it had promised to 
govern to that absolute end, than by reason of the intrinsic worth 
belonging to the end itself* - Now, if the mass of the subjects 
potently believed these positions, the duties of the gmemment 
towards its subjects, which the positive morality of the community 
imposed upon it, would be engendered or affected by the original 
covenant. They would be imposed upon it, wholly or in part, 
because the original covenant had preceded or accompanied the 
institution of the independent political society . For if it departed 
from any of the ends determined by the original covenant, the 
mass of its subjects would be moved to anger (and perhaps to 
eventual rebellion), by its breach of its ptomke^ real or supposed, 
rather than by that misrule of which they esteemed it guilty , Its 
breach of its promise, as being a breach of a promise, would be 
the cause of their offence, wholly or in part, For they would 
impute to the promise, real or supposed, a proper and absolute 
w'Oith; or they would care for the promise, real or supposed, 
without regard to its scope and tendency. 

It appears I'rom the foregoing analysis, that, although the forma’ 
tion of the independent political society had really been preceded 
by a fundamental civil pact, none of the legal or religious duties 
lying on Um sovereign or subjects could be engendered or influ¬ 
enced by that preceding convention; that there is only a single 
case, or are only a few^ cases, wherein it could engender or 
influence any of the moral duties lying on the same parties. It 
will appear from the following analysis, that, where it might 
engender or influence any of those moral duties, that preceding 
convention would probably be pernicious- 
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Of the duties of the sovereign towards the subjects, and of the 
duties of the subjects towards the sovereign, it is only those which 
are moral, or are imposed by positive morality, that any original 
covenant could possibly affect. And, considered with reference to 
those, an original covenant would be simply useless, or would be 
positively pernicious. 

An original covenant would be simply useless, if it merely 
determined the absolute end of the sovereign political government: 
if it merely determined that the absolute end of the government 
was the greatest possible advancement of the common happiness 
or weal, bor lliough die covenant miglit give uniformity to the 
opinions of the mass of the subjects, it would only affect their 
opinions concerning that absolute end: And, as I have sho\Mi 
already, the uniformity of their opinions concerning the paramount 
purpose, would hardly influence the conduct of their sovereign 
political government. 

But the covenant might specify some of the means, or some 
of the subordinate or instrumental ends, through which the 
government should rule to that its absolute end, or through which 
it should so rule as to further the common weal. And as specially 
determining any of those means, or any of the subordinate ends 
to which the government should rule, the original covenant would 
be simply useless, or would be positively pernicious. 

For the opinions of the following members of the independent 
political community, concerning the subordinate ends to which 
the government should rule, would or would be not affected by 
the covenant or pact of the founders. 

If the covenant of the founders of the community did not affect 
the opinions of its following members, the covenant would be 
simply useless. 

If the covenant of the founders of the community did affect 
the opinions of its following members, the covenant probably 
would be positively pernicious. For the opinions of the following 
members would probably be affected by the covenant as being a 
covenant or pact made by the founders. They probably would 
Impute to the subordinate ends specified by the original covenant, 
a worth extrinsic and arbitrary, or independent of their intrinsic 
merits. A belief that the specified ends were of a useful or 
beneficem tendency, or w'ere ends tending to the furtherance of 
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the eomrnon happiness or weal, would not be their reason, or 
would not be their only reason, for regarding the ends with respect. 
They probably would respect the specified ends, or probably 
would pardy respect them, because the venerable founders of the 
independent political society' (by the venerable covenant or pact 
which w'as the basis of the social fabric) had determined that 
those same ends were some of the ends or means through which 
the weal of the community might be furthered by its sovereign 
government. Now the venerable age or times wherein the 
community^ was founded, would probably be less enlightened 
(notwithstanding its claims to veneration) than any of the ensuing 
and degenerate ages through which the community' might endure. 
Consequently, the following pernicious effect would be wrought by 
the original covenant. The opinions held in an age comparatively 
ignorant, concerning the subordinate ends to which the govern¬ 
ment should rule, would influence, more or less, through the 
medium of the covenant, the opinions held, concerning those ends, 
in ages comparatively knowing. - Let us suppose, for example, 
that the formation of the British community' was preceded by a 
fundamental pact, Let us suppose (a ‘most unforced’ supposition), 
that the ignorant founders of the community deemed foreign 
commerce hurtful to domestic industry. Let us, therefore, suppose, 
moreover, that the government about to be formed promised for 
itself and its successors, to protect the industry^ of its own society', by' 
forbidding and preventing the importation of foreign manufactures. 
Now if the fundamental pact made by our worthy ancestors were 
devoudy reverenced by many of ourselves, it would hinder the 
diffusion of sound (economical doctrines through the present 
community'. The present sovereign government would, therefore, 
be prevented by the pact, from legislating wisely and usefully in 
regard to our commercial intercourse with other independent 
nations. If the government attempted to withdraw the restrictions 
which the laws of preceding governments have laid on our foreign 
commerce, the fallacies W'hich now' arc current, and the nonsense 
which now' is in vogue, would not be the only fallacies, and would 
not be the only nonsense, wherewith the haters of improvement 
would belabour the audacious innovators, .411 who delighted in 
‘things ancient,’ would certainly accu.se it of infringing a principle 
which was part of the very basis w’hereoii die conununity rested: 
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which the wise and venerable authors of the fundamental pact 
itself had formerly adopted and consecrated. Nay, the lovers of 
darkness assuredly would affirm, and probably would potently 
believe, that the government was incompetent to withdraw the 
restrictions which the laws of preceding governments have laid 
on our foreign commerce: that being, as it were, a privy of the 
first or original government, it was estopped by the solemn promise 
which that government had given. 

Promises or oaths on the part of the original sovereign, or 
promises or oaths on the part of succeeding sovereigns, arc not 
the efficient securities, moral or religtom^ for beneficent government 
or rule. - The best of moral securities, or the best of the securities 
yielded by positive moraliw, would arise from a wide diffusion, 
through the mass of the subjects, of the soundest political science 
which the fights of the age could afford. If they conceived correctly 
the paramount end of their government, with the means or subor¬ 
dinate ends through which it must accomplish that end, none of 
its measures would be grossly foolish or wicked, and its conduct 
positive and negative would commonly be wise and beneficent. - 
The best of reiigiom securities, or the best of the securities yielded 
by religious convictions, would arise from worthy opinions, held 
by Fillers and subjects, concerning the wishes and purposes of 
the Good and Wise Monarch, and concerning the nature of the 
duties which he lays upon earthly sovereigns. 

2 . It appears from the foregoing strictures on the hypothesis 
of the original covenant, that the hypothesis is needless, and is 
worse than needless: that we arc able to account sufficiendy, 
without resorting to the hypothesis, for the duties of subjects 
tow'ards their sovereign government, with the duties of the sover¬ 
eign government towards its subjects; and that, though the forma¬ 
tion of the independent political society had really been preceded 
by a fundamental civil pact, scarce any of those obligations w'ould 
be engendered or influenced by that preceding agreement. It will 
appear from the following strictures, that the hypothesis of the 
fundamental pact is not only a fiction, but is a fiction approaching 
to an impossibility: that the institution of a rtoXig or civitas. or 
the formation of a society' political and independent, was never 
preceded or accompanied, and could hardly be preceded or 
accompanied, by an original covenant properly so called, or by 
aught resembling the idea of a proper original covenant. 
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Even' convention properly so called, or every pact or agreement 
properly so called^ consists of a pmmm (or rnumal promises) 
proffered and accepted, Wlierever mutual promises are proflered 
and accepted, there are, in strictness, two or more conventions: 
for the promise proffered by each, and accepted by the odier of 
the agreeing parties, is of itself an agreement. But where the 
performance of either of the promises is made by either to depend 
on the performance of the other, the several conventions arc cross 
or implicated conventions, and commonly are deemed, therefore, 
one convention. - W'here one only of the agreeing parties gives 
or passes a promise, the promise which is proffered by the one, 
and which is accepted by the other, is, in the language of jurists, 
‘a convention unilateral.'’ Where each of the agreeing parties gives 
or passes a promise, and the performance of either of the promises 
is made to depend on the performance of the other, the several 
promises respectively proffered and accepted, are, In the language 
of jurists, a Convention bilateral.^ Where each of the agreeing 
parties gives or passes a promise, but the performance of either 
of the promises is not made to depend on the performance of 
the other, each of the several conventions is a separate unilateral 
convention, although the several conventions be made at one time. 
For example: If 1 promise you to render you a service, and if 
you accept the proffered promise, the promise proffered and 
accepted forms a convention unilateral. If I promise you to render 
you a ser\ice, and you promise me to render me a service therefore., 
the promises respectively proffered, if they are respectively 
accepted, form a convention bilateral. If each of us promise the 
other to render the other a service, but the render of either of 
the services is not made to depend on the render of the other, 
the promises proffered and accepted are separate unilateral con¬ 
ventions, although they be proffered and accepted at one and the 
same time. - Since, then, a convention bilateral is formed by the 
implication of several unilateral conventions, every' convention is 
properly a unilateral convention, or a prorm^e proffered and 
accepted. 

The essentials of a convention may be stated generally thus, 
I. The promisor, or the party' who proffers the promise, promises 
the promisee, or the party to whom it is proffered, that he will 
do or perform some given act or acts, will forbear or abstain 
from some given act or acts, or w'ill do or perform and also forbear 
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or abstain. And the acts or forbearances which he promises, or 
the acts and forbearances which he promises, may be snled the 
object of his promise, and also the object of the contention. 2. 
The promisor signifies to the promisee, that he intends to do the 
acts, or to obser\T the forbearances, which form the object of 
his promise. If he signifies this his intention by spoken or written 
words (or by signs which custom or usage has rendered equivalent 
to words), his proffered promise is express. If he signifies this his 
intention by signs of another nature, his proffered promise is still 
a genuine promise, but is implied or tadt. If, for example, I 
received goods from a shopkeeper, telling him that I mean to 
pay for them, 1 promise expressly to pay for the goods which 1 
receive: for I signify' an intention to pay for them, through spoken 
or written language. Again: Having been accustomed ro receive 
goods from the shopkeeper, and also to pay for the goods which 
I have been accustomed to receive, I receive goods which the 
shopkeeper delivers at my house, without signifying by words 
spoken or written (or by signs which custom or usage has rendered 
equivalent to words), any intention or purpose of paying for the 
goods which he delivers. Consequently, I do not promise expressly 
to pay for the particular goods. I promise, however, tacitly. For 
by receiving the particular goods, under the various circumstances 
which have preceded and accompanied the reception, I signify to 
the party who delivers them, my intention of paying for the goods, 
as decidedly as 1 should signify it if I told him that I meant to 
pay* The only difference between the express, and the tacit or 
implied promise, lies in llie difference between the natures of the 
signs through w^hich the two intentions are respectively signified or 
evinced. 3. The promisee accepts the proffered promise. In other 
words, he signifies to the promisor, expressly or tacitly, his belief 
or expectation that the latter will do or forbear agreeably to the 
intention or purpose which the latter has expressed or intimated* 
Unless the promise be accepted, or such a belief or expectation 
be signified expressly or tacitly, the promise is not a convention. 
If the acts or forbearances which form the object of the promise 
be afterwards done or obseix^ed, they are done or observed spon¬ 
taneously by the promising party, or not by reason ot the promise 
considered as such: for the promise would not be enforced (legally 
or morally) by a rational supreme government or a sane public 
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opinicn. In the technical language of the Roman jurists, and by 
most of the modern jurists who are familiar with that technical 
language, a promise proffered but not accepted is shied a 
pollicitation. 

Consequently, the main essentials of a convention are these: 
First, a signification by the promising party, of his intention to do 
the acts, or to observe the forbearances, which he promises to 
do or observ'e: secondly, a signification by the promisee, that he 
expects the promising party will fulfil the proffered promise. And 
that this signification of intention and this signification of expec¬ 
tation are of the very essence of a proper convention or agreement, 
will appear on a moment’s reflection. 

The conventions enforced by positive law" or morality, are 
enforced legally or morally for various reasons. But of the various 
reasons for enforcing any convention, the following is alw^ays 
one. - Sanctions apart, a convention naturally raises in the mind 
of the promisee (or a convention tends to raise in the mind of 
the promisee), an expeciation that its object will be accomplished: 
and to the expectation naturally raised by the convention, he as 
naturally shapes his conduct. Now', as much of the business of 
human life turns or moves upon conventions, frequent disappoint¬ 
ments of those expectations which conventions naturally excite, 
would render human society' a scene of baffled hopes, and of 
thwarted projects and labours. To prevent disappointments of 
such expectations, is therefore a main object of the legal and moral 
rules whose direct and appropriate purpose is the enforcement of 
pacts or agreements, But the promisee would not entertain the 
expectation, unless the corresponding intention were signified by 
the promising party: and, unless the existence of the expectation 
were signified by the promisee, the promising party would not 
be apprised of its existence, although the proffered promise had 
actually raised it. Without the signification of the intention, there 
were no promise properly so called: without the signification of 
the expectation, there w"cre no sufficient reason for enforcing the 
genuine promise w'hich really may have been proffered.^* 

The incidental statement, in the text, of the essentials of a convention or pact, 
is fufheient for the limited purpose to which I have there placed it. If 1 were 
expounding directly the rutv^naU of Lie doctrine of contracts, I should annex to 
the getieral statement w'hich I have placed in the text, many explanations and 
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It follows from the foregoing statement of the main essentials 
of a convention, that an original covenant properly so called, or 
aught resembling the idea of a proper original covenant, could 
hardly precede the formation of an independent political society. 

According to die hypothesis of the original covenant, in so far 
as it regards the promise of the original sovereign, the sovereign 
promises to govern to the absolute end of the union (and, perhaps, 
to more or fewer of its subordinate or instrumental ends). And the 
promise is proffered to, and is accepted by, all the original sub¬ 
jects, In case the inchoate government be a government of one, 
the promise passes from the monarch to all the members of the 
community (excepting the monarch himself). In case the inchoate 
government be a government of a number, it passes from the 
sovereign body (in its collective and sovereign capacity') to all the 
subject members of the inchoate community (including the mem¬ 
bers of the body considered severally). - According to the hypoth¬ 
esis of the original covenant, in so far as it regards the promise of 
the original subjects, they promise to render to the sovereign a 
passive and unlimited obedience, or they promise to render to the 
sovereign such a qualified obedience as shall consist with a given 
end or with given ends. And the promise of the subjects passes 
from all the subjects: from all and each of the subjects to the 
monarch or sovereign body, or from each of the subjects to all and 
each of the rest. In case the inchoate government be a government 
of one, it passes from all the members of the inchoate community 
(excepting the monarch). In case the inchoate government be a 

restrictions which now I must pass in silence. A good exposition of that raitonale 
(which jargon and bad logic have marvellously perplexed and obscured) would 
involve a searching analysis of the following intricate expressions, promisti 
pollicitatiotu conveittioui agreement, or pact; cotiTract; quasi-contra ci. 

But I will add to the statement in the text, before I cortclude the note, the 
following remark on that which is nf the essence of a convention. That 

consent which is of the essence of a convention, is formed of the intention 
signified by the pronusor, and of the corresponding expectation signified b} the 
promisee. This imention with this expectation is styled the consensus of the 
parties, because the intention and expectation chime or go toge±er, or because 
they are directed to a common object; namely, the acts or forbearances which 
form the object of the convention. But the term consent, as used with a wider 
meaning, signifies any conrtphance with any wish of another. ,ynd, taking the 
term with this wider meaning, subjects (as I have shown already) consent to obey 
their sovereign, whether they promise or not to render obedience, and whatever 
be the nature of the motives by which they are determined to render it. 
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govemiTjent of a number, it passes from all the members of the 
inchoate communiU' (including the several members of the sover¬ 
eign body). 

Now it appears from the foregoing statement of the main 
essentials of a convention, that the promise of the sovereign to 
the subjects would not be a covenant properly, unless the subjects 
accepted it. But the subjects could hardly accept it, unless they 
apprehended its object. Unless they apprehended its object, it 
hardly could raise in their minds any determinate expectation: 
and unless it raised in their minds a determinate expectation, 
they hardly could signify virtually any determinate expectation, or 
could hardly accept virtually the proffered promise. The signs of 
acceptance which might actually fall from them, would not be 
signs of virtual acceptance, but would be in reality unmeaning 
noise or show* - Now the ignorant and weaker portion of the 
inchoate community (the portion, for example, which was not 
adult) could hardly apprehend the object of the sovereign’s prom¬ 
ise, whether the promise were general or special: whether the 
sovereign promised generally to govern to the absolute end of 
the independent political society, or promised moreover specially 
to govern specially and directly to certain subordinate ends. We 
know that the great majority, in any actual community, have no 
determinate notions concerning the absolute end to which their 
sovereign government ought to rule: that they have no determinate 
notions concerning the ends or means through which it should 
aim at the accomplishment of that its paramount purpose. It 
surely, therefore, were absurd to suppose, that all or many of the 
members of any inchoate community would have determinate 
notions (or notions approaching to determinateness) concerning 
the scope of their union, nr concerning the means to its attainment. 
Consequently, most or many of the original subjects would not 
apprehend the object of the original sovereign’s promise: and, 
not apprehending its object, they would not accept it in effect, 
although they might accept it in show'* With regard to most or 
many of the original subjects, the promise of the original sovereign 
were hardly a covenant or pact, but were rather a pollicitation. 

The remarks which 1 now' have made on the promise of the 
original sovereign, will apply, with a few adaptations, to the prom¬ 
ise of the original subjects. If really they proffered to the sovereign 
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{or if really they proffered to one another) that promise to render 
obedience which the h\pothesis supposes or feigns, they would 
signify expressly or tacitly an intention of fulfilling it But such a 
signification of intention could not be made by all of them, or 
even by most or many of them’, for by most or many of them, 
the object of the fancied promise would not be apprehended 
determinatcly, or with a distant approach to determinate ness, - 
If you feign that the promise to obey passes from the subjects 
to the subjects, you thicken the absurdity of the fiction. You fancy 
that a promise is proffered by parties to whom the object of the 
promise is nearly or quite unintelligible: and, seeing that the 
promisors are also the promisees, you fancy that the promise is 
accepted by parties to whom the object of the promise is equally 
incomprehensible. 

If you "would suppose an original covenant which as a mere 
hypothesis will hold water, you must suppose that the society 
about to be formed is composed entirely of adult members: that 
all these adult members are persons of sane mind, and even of 
much sagacity and much judgment: and that being very sagacious 
and ven' judicious, they also are perfectly familiar, or at least arc 
passably acquainted, with political and ethical science. On these 
bare possibilities, you may build an original covenant which shall 
be a coherent fiction. 

It hardly is necessary to add, that the h>pothesis of the original 
covenant, in any of its forms or shapes, has no foundation in 
actual facts. There is no historical evidence, that the hypothesis 
has ever been realised: that the formation of any society' political 
and independent has acmally been preceded by a proper original 
covenant, or by aught approaching to the idea. 

In a few' societies political and independent (as, lor example, 
in the Anglo-American States), the sovereign political government 
has been determined at once, and agreeably to a scheme or 
plan. But, even in these societies, the parties who determined 
the constitution (either as scheming or planning, or as simply 
voting or adopting it) were merely a slender portion ot the 
whole of the independent community, and were virtually sover¬ 
eign therein before the constitution was determined: insomuch 
that the constitution was not constructed by the whole of an 
inchoate community, but rather was constructed by a fraction 
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of a communiw already conbummate or complete. If you would 
show' me an actual case exactly squaring with the idea of a 
proper original covenant, you must show me a society' political 
and independent, with a government political and sovereign, 
which all the members of the society who were then in existence 
jointly founded and constituted. You must show me, also, that 
all the subject or sovereign authors of this society' and govern¬ 
ment were paitics expressly or tacitly to a true or genuine 
convention resembling the original covenants which I have men¬ 
tioned above. - !n most societies political and independent, the 
constitution of the supreme government has grown. By which 
fustian but current phrase, 1 tend not to intimate that it hath 
come of itself, or is a marvellous something fashioned without 
hands. For though w'C say of governrnents which w'e mean to 
praise, 'that they are governments of laws, and not governments 
of men,’ all human governments are governments of men: And, 
without men to make them, and without men to enforce them, 
human laws were just nothing at all, or w'ere merely idle words 
scribbled on paper or parchment I intend to intimate, by the 
phrase in question, that the constitution of the supreme govern¬ 
ment has not been determined at once, or agreeably to a scheme 
or plan: that positive moral rules of successive generations of 
the community (and, perhaps, positive laws made by its successive 
sovereigns) have determined the constitution, with more or less 
of exactness, slowly and unsystematically. Consequently, the 
supreme government was nor constituted by the original menabers 
of the society': Its constitution has been the work of a long 
series of authors, comprising the original members and many 
generations of their followers. And the same may be said of 
most of the ethical maxims w'hich opinions current with the 
subjects constrain the sovcreigri to observe* The original sover¬ 
eign government could not have promised its subjects to govern 
by those maxims* For the current opinions which actually enforce 
those maxims, are not coeval with the Independent political 
society', but rather have arisen insensibly since the society was 
formed, - In some societies political and independent, oaths or 
promises are made by rulers on their accession to office. But 
such an oath or promise, and an original covenant to which 
the original sovereign is a promising party, have little or no 
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resemblance. That the formation of the society' political and 
independent preceded the conception of the oath itself, is com¬ 
monly implied by the terms of the latter, The swearing party', 
moreover, is commonly a limited monarch, or occupies some 
position like that of a limited monarch: that is to say, the 
swearing party is not sovereign, but Is merely a limb or member 
of a sovereign body. 

And if actual original covenants might be detected in history , 
they would not sustain the hypothesis. For, according to the 
hypothesis, an original covenant necessarily precedes the formation 
of an independent political society. And In numerous cases of 
independent political society, the formation of the society, as we 
know from history, was not preceded by an original covenant: Or, 
at least, the formation of the society, as we know' from history, 
was not preceded by an express original covenant. 

It is said, ho’wever, by the advocates of the hyyiothcsis (for the 
purpose of obviating the difficulty' which these negative cases 
present), that a tacit original covenant preceded the formation of 
the society, although its formation was not preceded by an express 
covenant of the kind. 

Now' (as 1 have shown above) an actual signification of intention 
on the part of the promisor, w'ith an actual acceptance of the 
promise on the part of the promisee, are of the very essence of 
a genuine convention or pact, be it express, or be it tacit. The 
only difference between an express, and a tacit or implied conven¬ 
tion, lies in this: That, where the convention is express, the 
intention and acceptance are signified by language, or by signs 
which custom or usage has rendered equivalent to language: but 
that, where the convention is tacit or implied, the intention and 
acceptance are not signified by words, or by signs which custom 
or usage has made tantamount to words. 


Quasi-contracts, or contracts quasi or wn, ought to be distinguished carefullj 
from tacit or implied contract.s. A tacit or implied contract is a genuine contract: 
that is to say, a genuine convention which binds legally, or to which positive 
law annexes an obligation, But a quasi'Contract is not a genuine convention, 
and, bv consequence, is not a genuine contract. It is some fact or event, not a 
genuine convention, to which positive law annexes an obligation, as if {quasi or 
utf) it vpere a genuine convention. .And the analogy between a contract and a 
contract quasi or wn', merely lies in the resemblance between the two obligations 
which are annexed respectively to the two facts or events. In other respects the 
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Most or many, therefore, of the members of the inchoate 
society, could not have been parties, as promisors or promisees, 
to a tacit original covenant. Most or many of the members could 
not have signified virtually the requisite intention or acceptance: 
for they could not have conceived the object (as 1 have shown 
above) with which, according to the hypothesis, an original coven¬ 
ant is concerned. 


two facts are dissiitiHar. Kor example: The payment and receipt of money 
erroneously supposed to be owed, is a fact or event amounting to a contract 
quasi. There IS nothing in the fact or event that savours of a convention or 
pact; for the fulfUment of an ejdsting obligation, and not the creation of a future 
obligation, is the scope or design of the transaction between the payor and 
payee. But since the money is not owed, and is not given as a gift, a legal 
obligation to return it lies upon the payee from the moment of the erroneous 
payment. Although he is not obliged n fon/mau, he is obliged sr cuntrartu, 
ar 1/ he truly had contracted to return the money'. TTie payee is obliged to 
return it, as he might have been obliged, j/l he had promised to return it, and 
the payor had accepted his promise. 

In the language of English iurisprudence, facts or events which are contracts 
quasi, or uti, are styled impHtd wn/mrtj, or contraa$ which the lam implies: that is 
to say, contracts quasi or uti, and genuine though tacit contracts, are denoted 
by a common name, or by names nearly alike. And, consequendy, contracts, quasi 
or uii, and impLcd or tacit contracts, arc commonly Or frequently confounded by 
Enghsh lawyers. See, In particular, Sir William Blackstone’s Commentaries, B.ll. 
Ch. 30., and B.IIl. Ch. 9. 

As the reader may see in the annexed outline p. 45), rights of Otie great 
class are rights in pmotiatn certam: that is to say, rights which avail exclusively 
against persons determined specihcally, or which answer to duties that lie 
exclusively on persons determined specifically. To the duties answ'ering to such 
rights, the Roman lawyers limit the expression oHigationes'. and since they have 
no name appropriate to rights of the class, they apply that expression to the 
rights themselves as well is to the answering duties which the rights import. 
Now rights in pmopwni, or ohligationes^ arise principally from facts of two classes: 
namely, genuine contracts express or tacit, and delicts or injuries. But besides 
contracts and delicts, there are facts or events, not contracts or delicts, to w'hich 
positive law annexes obligotiofies. By the Roman lawyers, these facts or events 
are styled -contracts: or the obligations annexed to these facts or events, 
are styled obligations quasi ex contractu. These facts or events are styled quasi' 
contracts, for two reasons, i. Inasmuch as the obligations annexed to them 
resemble the obligations annexed to contracts, they are, in that respect, analogous 
to contracts. 2. The only resemblance between ±eir species or sorts^ lies in the 
resemblance between the obligations which are respectively annexed to them. 
Consequently, the common name of -contracts is applied to the genus or 
kittd^ for want of a generic term more apt and signihcani. - As ±e expression 
is employed by the Roman lawyers, ‘obligationes quasi ex contractu* is equivalent 
to 'anomalous obligations,* or to 'mhcellaneous obligations'-’ that is to say, obli- 
gati&nes, or rights in personam^ which are annexed to facts tha! are neither contracts 
nor deluts\ and which being annexed to facts that are neither contracts nor 
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Besides, in many of the negative cases to which I now am 
adverting, the position and deportment of the original sovereign 
government, and the position and deportment of the bulk of the 
original subjects, exclude the supposition of a tacit original coven¬ 
ant. For example: Where the original government begins in a 
violent conquest, it scarcely promises tacitly, by its violences 
towards the vanquished, that it will make their w'eal the pararnount 
end of its rule. And a tacit promise to render obedience to the 
intrusive and hated government, scarcely passes from the reluctant 
subjects. They presently fPtU to obey it, or presently consent to 
obey it, because they arc determined to obey it, by their fear of 
its military sword. But the mill or consent to obey it presently, to 
which they are thus determined, is scarcely a tacit promise (or a 
tacit manifestation of intention) to render it future obedience. For 
they intimate pretty significantly, by the reluctance with which 
they obey it, that they would kick with all their might against the 
intrusive government, if the military sword which it brandishes 
were not so long and fearful. 

By the recent and present advocates of the hypothesis of the 
original covenant (who chiefly are German writers on political 
government and society), it commonly is admitted that original 
covenants are not historical facts: that an actual original covenant 
never preceded the formation of any actual society political and 
independent. But they zealously maintain, notwithstanding this 
sweeping admission, that the only sufficient basis of an indepen¬ 
dent political society is a fundamental civil pact Their doctrine, 
therefore, touching the original covenant amounts to this: namely, 
that the original covenant hath not preceded the formation of any 
society political and independent: but that though it hath not 
preceded the formation of my^ it yet preceded! inevitably the 
formation of every. — Such is a taste or sample of the high ideal 
philosophy which the Germans oppose exultingly to the philosophy 


delicts, cannot be brought under either of those two principal classes into which 
rights in pensnam are aptl\ divisible. ‘Obligation's (sav the Digests) aut ex 
contractu nascuntur, aut ex maleficio (sive delicto), ant proprifi jure ex 

variis tausarum Jjguris- The confusion of quasi-contracts with tacit yet genuine 
contracts, is certainty not imputable to the Roman jurists. But with modem 
lawyuis (how, I cannot conjecture), this gross confusion of ideas is extremely 
frequent. It is, indeed, the cause of most of the nonsense and jargon which 
have covered the nature of conventions with nearly impenetrable obscurity'. 
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of Bacon and Locke: to the earthlyj grovelling, empirical philos¬ 
ophy, which deigns to scrutinise facts, or stoops to observation 
and induction. 

It would seem that the propoiitiders of this lucid and coherent 
doctrine, mean to insist on one or another of the two following 
positions, r. That an express original covenant has not preceded 
the formation of any society political and independent: but that 
a tacit original covenant (or an original covenant imported by the 
fact of the formation) necessarily precedes the formation of every 
society of the kind. 2 . That the formation of a society political 
and independent must have been preceded by a fundamental civil 
pact, if the sovereign political government be rightful, lawful^ or 
just — ‘wenn es rechtsbestdndig sein soil:’ Meaning by 'rightful,’ 
'lawful,’ or ‘just/ consonant to the law of God (as known somehow 
or other), or consonant to the right or justice (mentioned in 
foregoing pages) which exists independently of law, and is the 
test of all law. 

On which of these positions they mean to insist, I cannot 
determine: for they waver impartially between the two, or evince 
a perceptible inclination to neither. And an attempt to determine 
the position on which they mean to insist, were profitless labour: 
seeing that both positions are false and absurd, - As I have 
shown above, a tacit original covenant could scarcely precede the 
formation of an independent political society. And, granting the 
second of the two positions, no sovereign government has been 
or can be lawful. For, according to their own admission, the 
formation of a society political and independent was never pre¬ 
ceded actually by a fundamental civil pact: And, as 1 have shown 
above, a proper original covenant, or aught approaching to the 
idea, could scarcely precede the formation of any society of the 
kind/^ 


For (he notions or language, concemii^ the original covenant, of recent German 
writers on politic a] government and society, 1 refer the curious reader to the 
following books, - i, Kam’s Metaphysical Principles of Jurisprudence. For the 
original covenant, see the head Dea Stsatsrtdit, ~ 2. A well made Philosophical 
Dictionary (in tour octavo volumes), by Professor Krug of the University of 
Leipzig, For the original covenant, see the article Staatiunprung. ~ 3. An 
Exposition of the Political Sciences {Staati-whstnidu^tti)^ by Professor Politz of 
the same University: an elaborate and useful wort in live octavo volumes. For 
the original covenant, sec ihe head Staati und .SfaafenjTPcA/, — 4. The Historical 


279 




The Province of jurisprudence Determined 


3, 1 close my strictures on the hypothesis of the original coven- 
antj with the following remark; 

It would seem that the hypothesis was suggested to its authors, 
by one or another of these suppositions, i. Where there is no 
convention, there is no duty. In other words, whoever is obliged, 
is obliged through a promise given and accepted, 2, Every conven¬ 
tion is necessarily followed by a duty. In other words, whenever 
a promise is given and accepted, the proniising party is obliged 
through the promise, let its object and tendency be what they 
may. - It is assumed, expressly or tacitly, by Hobbes, Kant, and 
others, that he who is bound has necessarily given a promise, 
and that he who has given a promise is necessarily bound. 

It follows from the hrst supposition, that unless the sovereign 
and subjects were bound through a pact, neither of the parties 
w'ould lie under duties to the other. It follows from the second 
supposition, that if the sovereign and subjects were parties to an 
original covenant (either immediately, or as representing the foun¬ 
ders of the community), each of the parties would be bound to 
the other, assuredly and indissolubly. As the duties of each towards 
the other would be imposed through a pact, they would possess 
a certain sacredness which perhaps they might want if they were 
imposed otherwise. 

But both suppositions are grossly and obviously false. - Of 
religious, legal, and moral duties, some are imposed by the laws 

Journal (for Nov. 1799) of Fr. v. Geotz: a celebrated servanr of the Austrian 
government. 

For, in Germany, the lucid and coherent doctrine to which 1 have adverted 
in the text, is not maintained exclusiveLy by mere metaphysical speculators, and 
mere university-professors, of politics and jurisprudence. We are gravely assured 
by Gentz, that the original covenant (meaning this same doctrine touching the 
original covenant) is the very basis of the science of politics: that, without a 
correct conception of the original covenant, we cannot judge soundly on any of 
the questions or problems which the science of politics presents, ‘Der gtsell- 
schafdiche Vertrag {says he) ist die Basis der allgemeinen Staatswissenschaft. 
Eine richtige VorstclJung von dicsem Vertrage ist das crsie Erfordemiss zu 
einem reinen Urtheile iiber alle Frageti und Aufgaben der Politik.’ Nay, he 
thinks that this same doctrine touching the original covenant, is probably the 
happiest result of the newer German philosophy; insomuch that the fairest 
product of the newer German philosophy, is the conceit of an original covenant 
which never was made anywhere, but which is the necessary basis of political 
government and society, - Warmly admiring German literature, and profoundly 
respecting German scholarship, 1 cannot but regret the proneness of German 
philosophy to vague and misty abstraction. 
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which are their respective sources, through or in consequence of 
conventions. But others are annexed to facts which have no 
resemblance to a convention, or to aught that can be deemed a 
promise. Consequently, a sovereign government might Ue under 
duties to its subjects, and its subjects might lie under duties 
towards itself, though neither it nor its subjects were bound 
through a pact. - And as duties are annexed to facts which are 
not pacts or conventions, so are there pacts or conventions w'hich 
are not followed by duties. Conventions are not enforced by divine 
or human law, without reference to their objects and tendencies. 
There are many conventions which positive morality reprobates; 
There are many which positive law will not sustain, and many 
which positive law actively annuls: There are many which conflict 
with the law of God, inasmuch as their tendencies are generally 
pernicious. Consequently, although the sovereign and subjects 
were parties to an original covenant, neither the sovereign nor 
subjects would of necessity be bound by it. 


From the origin or causes of political government and society, Tkt 
I pass to the distinction of sovereign governments into govern- 
ments de jure and governments de facto. For the two topics are de 

so connected, that the few brief remarks w'hich I shall make on 
the latter, may be placed aptly at the end of my disquisition on facto. 


the former. 


In respect of the distinction now^ in question, governments are 
commonly divided into three kinds: First, governments which are 
government de jure and also de facto; secondly, governments which 
are gov^emment de jure but not de foao; thirdly, governments which 
are government de foao but not de jure. A government de jure and 
also de factOf is a government deemed lawful, or deemed rightful 
or just, which is present or established: that is to say, which 
receives presendy habitual obedience from the bulk or generality 
of the members of the independent political community. A govern¬ 
ment de jure but not de foao, is a government deemed lawful, or 
deemed rightful or just, which, nevertheless, has been supplanted 
or displaced: that is to say, which receives not presently (although 
it received formerly) habitual obedience from the bulk of the 
conimunity. A government de facto but not dejure, is a government 
deemed unlawful, or deemed wrongful or unjust, which, neverthe¬ 
less, is present or established: that is to say, which receives 
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presently habitual obedience from the bulk of the community'. A 
government supplanted or displaced, and not deemed lawful, is 
neither a government de facto nor a government de jure. — Any 
government deemed lavvful, be it established or be it not, is a 
government de jure. By a government, however, de jure we often 
mean, a government which is deemed unlawful, but which, never¬ 
theless, has been supplanted or displaced. Any established govern¬ 
ment, be it deemed lawful or be it deemed unlawful, is a govern¬ 
ment de jacto. By^ a government, however, de facto., we often mean 
a government which is deemed unlawful, but which, nevertheless, 
is established or present. - It scarcely is necessaty to add, that 
every government properly so called is a government de facto. In 
strictness, a so called government de jure but not de facto., is not 
a government. It merely is that which was a gtjvcrnment once, 
and which (according to the speaker) ought to be a government 
still. 

In respect of posith;e Jmv., a sovereign political government which 
is established or present, is neither lawful nor unlawful: In respect 
of positive iatPy it is neither rightful nor wrongful, it is neither 
just nor unjust. Or (changing the expression) a sovereign political 
government which is established or present, is neither legal nor 
ilkgaL 

In every society political and independent, the actual positive 
law is a creature of the actual sovereign. Although it was positive 
law under foregoing sovereigns, it is positiv'e law' presendy, or h 
positive law, through the power and authority' of the present 
supreme government. For though the present government may 
have supplanted another, and though the supplanted government 
be deemed the law'ful government, the supplanted government is 
stripped of the might which is requisite to the enforcement of 
the law considered as positive law. Consequently, if the law were 
not enforced by the present supreme government, it would want 
the appropriate sanctions which are essential to positive law, and, 
as positive law, would not be law imperative: that is to say, as 
positive law, it would not be law'. - To borrow the language of 
Hobbes, ‘The legislator is he (not by whose authority the law 
was first made, but) by whose authority' it continues to be law.’ 

Consequently, an established sovereign government, in respect 
of the positive law of its own independent community', is neither 
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lawful nor unlawful. If it were lawful or unlawful, in respect of 
the positive law of its own independent community^ it were lawful 
or unlawful by law of its own making, or were lawful or unlawful 
by its own appointment. Which is absurd. - And if it were lawful 
or unlawful, in respect of the positive law of another independent 
community, it were lawful or unlawful by the appointment of 
another sovereign: that is to say, it were not an actual supreme, 
but an actual subordinate government. ’NMiich also is absurd. 

In respect of the positive law of that independent community 
wherein it once was sovereign, a so called government de jure but 
not de factOy is not, and cannot be, a lawful government: for the 
positive law of that independent community is now' positive law 
by the authority of the government de facto. And though it now 
were positive law by the authority of the displaced government, 
the displaced government, in respect of this law, were neither 
lawful nor unlawful: for if, in respect of this law, the displaced 
government were lawful or unlawful, it were lawful or unlawful 
by law of its own making, or were lawful or unlawful by its own 
appointment. The truth is, that, in respect of the positive law of 
that independent community, the supplanted government, though 
deemed dejure^ is unlawful: for, being positive law by the authority 
of the government de facto, this positive law proscribes the sup¬ 
planted government, and determines that attempts to restore it 
are legal wrongs. -- In respect of the positive law of another 
independent community', a so called government de jure but not 
de facto, is neither lawful nor unlawful. For if, in respect of this 
law, it were lawful or unlawful, it ivere lawful or unlawful by the 
appointment of the law-maker; that is to say, it W'ere not an 
ousted supreme, but an ousted subordinate government. 

In respect, then, of positive iaw, the distinction of sovereign 
governments into lawful and unlawful is a distinction without a 
meaning. For, as tried by this test, or as measured by this standard, 
a so called government de jure but not de facto cannot be lawful: 
.And, as tried by the same test, or measured by the same standard, 
a government de facto is neither lawful nor unlawful. 

In respect, however, of positive morality, the distinction of sover¬ 
eign governments into lawful and unlawful, is not a distinction 
without a meaning. For, itt respect of positive morality, a govern¬ 
ment not de facto is not of necessity unlawful. And, in respect of 
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positive moralityj the term ‘lawful’ or ‘unlawful,’ as applied to a 
government de facto^ is not of necessity jargon. 

A government de facto may be lawful, or a government de facto 
may be unlawful, in respect of the positive moralit>' of that 
independent community wherein it is established. If the opinions 
of the bulk of the community favour the government de faeto. the 
government de facto is morally lawful in respect of the positive 
morality of that particular society. If the opinions of the bulk of 
the community be adverse to the government de facto, it is morally 
unlawful in respect of the same standard. The bulk, however, of 
the community, may regard it with indifference: or a large portion 
of the communit}' may regard it with favour, whilst another con¬ 
siderable portion regards it with aversion. And, in either of these 
cases, it is neither morally lawful, nor morally unlawful, in respect 
of the positive morality of that independent community wherein 
it is established. - And what I have said of a government de factOy 
in regard to the moralit)' of the community wherein it is estab¬ 
lished, may also be said of a government not a government de 
factOy in regard to the morality of the community’ wherein it 
formerly ruled. 

And a government de facto, or a government not de facto, may 
be morally lawful, or morally unlawful, in respect of the positive 
morality which obtains between nations or states. Though positive 
international morality looks mainly at the possession, every govern¬ 
ment in possession, or every government de facto, is not acknowl¬ 
edged of course by other established governments. In respect, 
therefore, of positive international morality, a government de facto 
may be unlawful, whilst a government not de facto may be a 
government dc jure. 

A government, moreover, de facto, or a government not de facto, 
may be lawful or unlawful in respect of the law of God. Tried 
by the Divine law, as known through the principle of utility, a 
sovereign government de facto is lawfully a sovereign government, 
if the general happiness or weal requires its continuance: Tried 
by the same law, as known through the same index, a sovereign 
government de facto is not lawfully sovereign, if the general happi¬ 
ness or weal requires its abolition. Tried by the Divine law, as 
known through the principle of utility, a government not de facto 
is yet a government de jure, if the general happiness or weal 
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requires its restoration: Tried by the same law, as known through 
the same exponent, a government not de facto is also not de jure^ 
if the general happiness or weal requires its exclusion. 


A positive law may be defined generally in the following manner: A gmemi 
or the essential difference of a positive law (or the difference 
which severs it from a law not a positive law) may be stated g™™/ staiemeni 
generally in the following maimer. - Every positive law (or every 
law simply and strictly so called) is set, directly or circuitously, vhkh n ^ levera 
by a sovereign individual or body, to a member or members of * 

the independent political society wherein its author is supreme. 

In other words, it is set, directly or circuitously, by a monarch 
or sovereign number, to a person or persons in a state of subjection 
to its author. 

This definition of a positive law is assumed expressly or tacitly Vm dtfimtion of 
throughout the foregoing lectures. But it only approaches to a 
perfectly complete and perfectly exact definition. It is open to or (acilly 
certain correctives which I now will briefly suggest. 

The party or parties to whom a law is set, or the party or Bui it miy 
parties on whom a duty is laid, are necessarily obnoxious to the 
sanction which enforces the law and the duty. In other words, anj pttftetiy 
every law properly so called is set by a superior to an inferior or 
inferiors: It is set by a party armed with might, to a party or MtminatioH of 
parties whom that might can reach. If the party to whom it is 
set could not be touched by the might of its author, its author ii>kkh u iutempttd 
would signify to the party a vrish or desire, but would not impose 
on the party a proper and imperative law. Now (speaking generally) apfroathfi to s 
a part}' who is obnoxious to a legal sanction, or to the might of 
the author of the law which the legal sanction enforces, is a detentunatwm. 
member of the independent community wherein the author is 
sovereign. In other words, a party who is obnoxious to a legal 
sanction is a subject of the author of the law to which the sanction 
is annexed. But as none but members of the community wherein 
the law obtains are obnoxious to the legal sanction which enforces 
a positive law, the positive law is imposed exclusively on a member 
or members of that independent community. Although the positive 
law may affect to oblige strangers (or parties who are not members 
of that independent community), none but members of that inde¬ 
pendent community are virtually or truly bound by it. — Besides, 
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if the positive iaw of one independent community bound legally 
the members of another, the other independent community were 
not an independent community, but were merely a subordinate 
community forming a limb of the first. If it bound the sovereign 
government of the other independent community, that sovereign 
government would be in a state of subjection to the sovereign 
author of the law. If it bound the subject members of the other 
independent community, the sovereign author of the law would 
usurp the functions and authority of their own sovereign govern¬ 
ment: or their own sovereign government would be displaced or 
supplanted by the foreign and intrusive lawgiver. So that if the 
positive law of every independent communit}' bound legally the 
members of others, the subjects in every community' would be 
subject to all sovereigns, and every sovereign government would 
be sovereign in all societies. In other words, the subject members 
of every independent community would be in a state of subjection 
to every supreme government; whilst every' supreme government 
would be the subject of the rest, and, at the same time, w'ould 
be their sovereign, 

Speaking, then, generally, we may say that a positive law is set 
or directed exclusively to a subject or subjects of its author: or 
that a positive law is set or directed exclusively to a member or 
members of the community' wherein its author is sovereign. But, 
in many cases, the positive law of a given independent community 
imposes a duty on a stranger, on a party who is not a member of 
the given independent community, or is only a member to certain 
limited purposes. For such, in these cases, is the position of the 
stranger, that, though he is properly a member of a foreign 
independent community, and therefore is properly a subject of a 
foreign supreme government, he yet is obnoxious to the sanction 
by which the duty is enforced, or to the might of the author of 
the law' through which the duty is imposed. And such, in these 
cases, is also the position of the stranger, that the imposition of 
the legal duty consists with the sovereignty' of the government of 
which he is properly a subject. Although the legal duty is laid 
on one of its subjects, it is not laid on the foreign government 
itself; nor does the author of the law, by imposing the legal 
duly, exercise sovereign power in the community of the foreign 
government, or over one of its subjects as being one of its 
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subjects^ - For example: A part\' not a member of a given 
independent community, but living viithin its territory^ and within 
the jurisdiction of its sovereign, is bound or obliged, to a certain 
limited extent by its positive law. Living within the territory, he 
IS obnoxious to the legal sanctions by which the law is enforced. 
And the legal duties imposed upon him by the law are consistent 
w'ith the sovereignty of the foreign government of w-hich he is 
properly a subject. For the duties are not imposed upon the 
foreign government itself, or upon a part> within its independent 
community': nor arc they laid upon the obliged party' as being 
one of its subjects, but as being a member, to certain limited 
purposes, of the community' wfierein he resides. Again: If a 
stranger not residing within the given community' be the owner 
of land or moveables lying within its territory', a convention of 
the stranger, with any of its members or a stranger, may be 
enforced against him by its positive law. For if he be sued on 
the agreement, and judgment be given for the plaintiff, the tribunal 
may execute its judgment by resorting to the land or moveables, 
although the defendant’s body is beyond the reach of its process. 
And this execution of the judgment consists with the sovereignty 
of the government of w'hich the stranger is properly a subject. 
For the judgment is not executed against that foreign government, 
or w'ithin the independent community of which it is the chief: 
nor is it executed against the defendant as being one of its 
subjects, but as owning land or moveables within the jurisdiction 
of the tribunal. If the judgment were executed within the jurisdic¬ 
tion of the foreign supreme government, the execution would 
w'ound the sovereignty of the foreign supreme government, unless 
the judgment were executed through its permission and authority. 
And if the judgment were executed through its permission and 
authority, the duty enforced against the defendant would be 
imposed in effect by the law' of his own community: the law of 
his own community adopting the law of the other, by reason of 
a special convention between the respective governments, or of a 
rule of international morality w'hich the governments acknowledge 
and observe. - In all the cases, therefore, which I now have noted 
and exemplified, the positive law of a given independent society 
may impose a duty' on a stranger. By reason of the obstacles 
mentioned in the last paragraph, the binding virtue of the positive 
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law cannot extend generally to members of foreign communities. 
But in the cases which 1 now have noted and exemplified those 
obstacles do nor intervene. For the stranger is obnoxious to the 
sanctions by which the law is enforced: and the enforcement of 
the law' against the stranger is not inconsistent with the sovereignty 
of a foreign supreme government. 

The definition, therefore, of a positive law, which is assumed 
expressly or tacitly throughout the foregoing lectures, is not a per- 
fecdy complete and perfectly exact definition. In the cases noted and 
exemplified in the last paragraph, a positive law obliges legally, or a 
positive law is set or directed to, a stranger or strangers: that is to say, a 
person or persons not of the community' wherein the author of the law 
is sovereign or supreme. Now% since the cases in question are omitted 
by that definition, the definition is too narrow, or is defective or inad¬ 
equate. To render that definition complete or adequate, a compre¬ 
hensive summary of these anomalous cases (or, perhaps, a full enu¬ 
meration of these anomalous cases) must be tacked to the definition 
in the way of supplement. - But positive law, the subject of the defi¬ 
nition, is the subject of the foregoing attempt to determine the prov¬ 
ince of jurisprudence. And since the definition is defective or inad¬ 
equate, and is assumed expressly or tacitly throughout the foregoing 
lectures, the determination of the province of jurisprudence, which is 
attempted in those discourses, is not a perfectly complete and per¬ 
fectly exact determination. 

But I think that the foregoing attempt to determine the province 
of jurisprudence, and the definition of a positive law' which the 
attempt assumes throughout, have as much of completeness and 
exactness as the scope of the attempt requires. - To determine 
the province of jurisprudence is to distinguish positive law (the 
appropriate maner of jurisprudence) from the various objects 
(noted in the foregoing lectures) to which it is allied or related 
in the way of resemblance or analogy. But so numerous are the 
ties by which it is connected with those objects, or so numerous 
are the points at which it touches those objects, that a perfect 
determination of the province of jurisprudence w'ere a perfect 
exposition of the science in all its manifold parts. An adequate 
exposition of the science (the only adequate determination of the 
province of jurisprudence) is really the ambitious aim of the entire 
Course of Lectures of which the foregoing attempt is merely the 
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opening portion. But a perfect determination of the province of 
jurisprudence is not the purpose of the attempt itself. Its purpose 
is merely to luggest (vvith as much of completeness and exactness 
as consist with generality and brevity) the subject of that adequate 
exposition of the science of jurisprudence, or the subject of that 
adequate determination of the province of jurisprudence, which 
is the purpose of the entire Course. - Since such is the scope 
of the foregoing attempt, the definition of a positive law which 
it assumes throughout has as much of completeness and exactness 
as its scope requires. To render that definition complete or 
adequate, a comprehensive summary of the anomalous cases in 
question (or, perhaps, a full enumeration of the anomalous cases 
in question) must be tacked to the definition in the way of 
supplement. But these anomalous cases belong to the departments 
of my Course which are concerned with the detail of the science. 
They hardly were appropriate matter for the foregoing general 
attempt to determine the province of jurisprudence: for the forego¬ 
ing attempt to suggest the subject of the science, with as much 
of completeness and exactness as consist with generality' and 
brevity. Accordingly, the definition or notion of a positive law 
which is assumed expressly or tacitly throughout the preceding 
lectures, omits entirely the anomalous cases in question. And the 
truth of the positions and inferences contained by the preceding 
lectures is not, I believe, impaired, or is not impaired materially, 
by this omission and defect. 

And though the definition is not complete, it approaches nearly 
to completeness. Allowing for the omission of the anomalous 
cases in question, it is, 1 believe, an adequate definition of its 
subject. I hardly could have rendered a juster definition of the 
subject, in brief and abstract expressions: that is to say, unless 1 
had descended from the generals to the detail of the science of 
jurisprudence. 

Defining sovereignty and independent political society' (or stating 
their characters or distinguishing marks), I have said that a given 
society' is a society political and independent, if the bulk or 
generality' of its members habitually obey the commands of a 
determinate and independent party: meaning by "a determinate 
and independent party’ a determinate individual, or a determinate 
body of individuals, not obeying habitually the express or tacit 


An expiartatfon of 
a itftcl 

in the foregoing 
gffierai tiefimtion 
of {mirpendent 
pohtiaii soaety. 



The Province of Juriiprudence Determined 


commands of a determinate human superior* - But who are the 
members of a given society? By what characters^ or by what 
distinguishing marks, are its members severed from persons who 
are not of its members? Or how is a given person determined to 
a given community? - By the foregoing general definition of 
independent political society {or the foregoing general statement 
of its characters or distinguishing marks) the questions which I 
now have suggested are not resolved or touched: And it may seem, 
therefore, that the foregoing general definition is not complete or 
adequate. But, for the following reasons, I believe that the forego¬ 
ing definition, considered as a general definition, is, notwiilistand¬ 
ing, complete or adequate: that a general definition of independent 
political society' (or such a definition as is applicable to every' 
societ) of the kind) could hardly resolve the questions which 1 
have suggested above. 

1 . It is not through one mode, or it is not through one cause, 
that the members of a given society are members of that com¬ 
munity'. In other words, it is not through one mode, or it is not 
through one cause, that they are subjects of the person or body 
sovereign therein. A person may be a member of a given society, 
or a person may be determined to a given society, by any of 
numerous modes, or by any of numerous causes; as, for example, 
by birth within the territory' which it occupies; by birth without 
its territory, but of parents being of its members; by simple 
residence within its territory'^ or by naturalization.^' - Again: A 
subject member of one society may be, at the same time, a subject 
member of another. A person, for example, who is naturalized 
in one independent society', may yet be a member completely, or 
to certain limited purposes, of that independent society which he 
affects to renounce: or a member of one society who simply 

" The follou'ing brief explanation may be placed pertinentJy here. 

Generally speaking, a society political and independent occupies a determined 
territory. Consequently, when we imagine an independent political society, tae 
ctiimrionly imagine it in that plight; And, according to the dehnition of indepen¬ 
dent political society which is assumed expressly or tacitly by many wtiters. the 
occupation (by the given society) of a determined territory, or seat, is of the 
very essence of a society of the kind. But this is an error. History presents us 
w'ith societies of die kind, which have been, as it were, r> tranutu. Many, for 
example, of the barbarous nations which invaded and settled in the Roman 
Empire, were not, for many years before their final establishment, occupants of 
determined seats. 
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resides in another, may be a member completely of the former 
society, and, to limited purposes, a member of the latter. Nay, a 
person who is sovereign in one society, may be, at the same time, 
a subject member of another. Such, for example, would be the 
plight of a so called limited monarch, if he were monarch and 
autocrator in a foreign independent community- -- Now if the 
foregoing definition of independent political society had affected 
to resolve the questions which I have suggested above, I must 
have discussed the topics which I have touched in the present 
paragraph. I must have gone from the generals into the detail of 
jurisprudence; and therefore 1 must have wandered from the 
proper purpose or scope of the foregoing general attempt to 
determine the province of the science. 

2. By a general definition of independent political society (or 
such a definition as is applicable to every society of the kind), T 
could not have resolved completely the questions suggested above, 
although I had discussed the topics touched in the last paragraph. 
For the modes through which persons are members of particular 
societies (or the causes by which persons are determined to 
particular societies) differ in different communities. These modes 
are fixed differentiy in different particular societies, by their differ¬ 
ent particular systems of positive bw or morality. In some societies, 
for example, a person bom of aliens within the territory of the 
community, is, ipso jure, or without an act of his own, a perfect 
member of the community within whose territory he is born; but, 
in other societies, he is not a perfect member (or is merely a 
resident alien) unless he acquire the character by fulfilling cenain 
conditions. (See the French Code, Article 9.) It therefore is only 
in relation to a given particular society that the questions suggested 
above can be completely resolved, 

1 have assumed expressly or tacitly throughout the foregoing 
lectures that a sovereign government of one, or a sovereign govern¬ 
ment of a number in its collective and sovereign capacity, cannot 
be bound legally. In the sense with which I have assumed it, the 
position will hold universally. But it needs a slight restriction, or 
rather a slight explanation, which may be placed conveniently at 
the close of my present discourse. 

It is true universally, that as being the sovereign of the com¬ 
munity wherein it is sovereign, a sovereign government cannot 


Rettfiftimi or 
dfiamitims of tht 
im feiktrittg 
potitiom: namfly, 
tfiat a lUTfreigti 
giKYiTimml ainnol 
bound k^lly, 

dfld f/uif 1/ caniwt 
legal rights 
against its onw 
sufyefts. 


291 



The PTm)ince of jurisprudence Determined 


be bound legally: And this is the sense with which 1 have assumed 
the position throughout the foregoing lectures, But^ as being a 
subject of a foreign supreme government (either generally or to 
certain limited purposes), it may be bound by laws (simply and 
stricdy so called) of that foreign supreme government. In the case 
which I now am supposing, the sovereign political government 
bound by positive laws bears two characters, or bears two persons: 
namely, the character or person of sovereign in its own indepen¬ 
dent society, and the character or person of subject in the foreign 
independent community. And in order to the existence of the 
case which I now am supposing, its two characters or two persons 
must be distinct in practice, as well as in name and show. The 
law's which are laid upon it by the foreign supreme government 
may really be laid upon it as chief in its own society: and, on 
this supposition, it is subject (in that character) to the sovereign 
author of the laws, in case the obedience which it yields to them 
amounts to a habit of obedience. But if the laws be exclusively 
laid upon it as subject in the foreign community, its sovereignty 
is not impaired by the obedience which it yields to them, although 
the obedience amounts to a habit, - The following cases will 
amply illustrate the meaning which I have stated in general 
expressions. - Let us suppose that our own king is properly 
monarch in Hanover: and that our own king, as limited monarch 
in Britain, is not absolved completely from legal obligation. Now 
if, as chief in Hanover, he be not in a habit of obedience to the 
sovereign British parliament, the legal duties incumbent upon him 
consist with his sovereignty in his German kingdom. For the 
duties are incumbent upon him (not as autocrator there, but) as 
limited monarch here: as member of the sovereign body by which 
he is legally bound. — Before the French Revolution, the sovereign 
government of the Canton of Bern had money in the English 
funds: And if the English law empowered it to hold lands, it 
might be the owner of lands within the English territory, as well 
as the owner of money in the English funds. Now, assuming that 
the government of Bern is an owner of lands in England, it also 
is subject to the legal duties with which property in land is 
saddled by the English law. But by its subjection to those duties, 
and its habitual observance of the law through which those duties 
are imposed, its sovereignty' in its own Canton is not annulled 
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or impaired. For the duties are incumbent upon it {not as govern¬ 
ing there, but) as owning lands here: as being, to limited purposes, 
a member of the British community, and obnoxious, through the 
lands, to the process of the English tribunals. 

I have said in a preceding section, that a sovereign government 
of one, or a sovereign govermnent of a number in its collective 
and sovereign capacity, cannot have legal ri^l% (in the proper 
acceptation of the tern) against its own subjects. In the sense 
with which 1 have advanced it, the position will hold universally. 
But it needs a slight restriction, or rather a slight explanation, 
which 1 now will state or suggest. 

It is true universally, that against a subject of its own, as being 
a subject of its own, a sovereign political government cannot have 
legal rights: And this is the sense with which I have advanced 
the position. But against a subject of its own, as being generally 
or partially a subject of a foreign government, a sovereign political 
government may have legal rights. For example: Let us suppose 
that 1 Russian merchant is resident and domiciled in England: 
that he agrees with the Russian emperor to supply the latter with 
naval stores: and that the laws of England, or the English tribunals, 
lend their sanctions to the agreement. Now, according to these 
suppositions, the emperor bears a right, given by the law of 
England, against a Russian subject. But the emperor has not the 
right through a law of his own, or against a Russian subject in 
that capacity or character. He bears the legal right against a 
subject of his own, through the positive law of a foreign indepen¬ 
dent society; and he bears it against his subject (not as being his 
subject, but) as being, to limited purposes, a subject of a foreign 
sovereign. And the relative legal duty lying on the Russian mer¬ 
chant consists with the emperor’s autocracy in all the Russias. 
For since it lies upon the merchant as resident and domiciled in 
England, the sovereign British parliament, by imposing the duty 
upon him, does not interfere with the autocrat in his own indepen¬ 
dent community. 
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